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PREFACE 


This study draws on the contributions of a number of authors from differing 
legal systems who have brought together a diverse range of materials and 
sources to bring to life an increasingly important aspect of fisheries law. The 
immediate inspiration for the timing of this study can be found in two related 
sources. First, the paper presented by Blaise Kuemlangan on National 
Legislative Options to Combat lUU Fishing, which was published in the 
proceedings of the Expert Consultation on Illegal, Unreported and Unregulated 
Fishing organized by the Government of Australia in cooperation with FAO 
and held in Sydney in May 2000, which canvassed the possibility of introducing 
administrative penalties along the lines that had been adopted in the United 
States. This original idea found its reflection in the International Plan of Action 
to Prevent Deter and Eliminate Illegal, Unreported and Unregulated Fishing, 
which was adopted by FAO in 2001. This plan called inter alia for States to 
consider the "adoption of a civil sanction regme based on an administrative penalty 
scheme" (paragraph 21). 

Since then, the subject has received further impetus from the European 
Commission which has suggested to members of the European Union that they 
should consider the possibility of adopting such a scheme of administrative 
penalties in their national legislation. 

The study is intended to assist States in identifying the kinds of issues they need 
to take into account when adopting such a scheme. It is expected that it will be 
especially valuable to developing States seeking to adopt a cost effective means 
of dealing with lUU fishing, but which nonetheless wish to ensure that basic 
individual rights of the accused are protected. 

Many individuals, to whom we owe our gratitude, contributed in one way or 
another to coordinating and putting this smdy together. However, special 
thanks must go to Blaise Kuemlangan of the Development Law Service who 
conceptualized and initiated the study, provided the initial background materials 
and coordinated the work of the authors. Deep appreciation goes also to 
William Edeson, former FAO Senior Iz:gal Officer who kindly etfited the final 
product. 

I.-awrence Christy 
Chief 

Development Law Service 
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INTRODUCTION 


It is the duty of coastal States to ensure compliance with their fisheries laws 
and regulations by any persons or vessels operating within the waters under 
their sos'ereignty or jurisdiction and that of flag States to ensure that their 
flag vessels abide by applicable international conservation and management 
measures on the high seas. Effective law enforcement is critical if fisheries 
management objectives are to be achieved. To this end. States are required to 
establish appropriate measures and procedures to sanction any infringement 
of their fisheries laws and regulations. Experience shows that laws and 
regulations are poorly enforced in many parts of the world, thereby 
undermining the effectiveness of fisheries management. Thus, one may 
question the efficiency of criminal enforcement systems and wonder if the 
use of administrative sanctions in fisheries law might constitute a viable 
enforcement alternative. While the debate on this issue has so far been 
mainly confined to a few common law States, particularly in the United 
States of America, it seems that there is a growing interest in the issue. 
Section 21 of the International Plan of Action to prevent, deter and eliminate 
illegal, unreported and unregulated fishing (IPOA-IUU)' provides that States 
have the responsibilities, inter alia, to: "ensure that sanctions for lUU fishing 
by vessels and, to the greatest extent possible, nationals under its jurisdiction 
are of sufficient severity to effectively prevent, deter and eliminate lUU 
fishing and to deprive offenders of the benefits accruing from such fishing. 
This may include the adoption of a citnl sanction regime based on an administrative 
penalty scheme^.” In a recent report on the monitoring of the implementation 
of the common fishery policy’, the Commission of the European Union 
observed that "Member States with an administrative sanctioning system in 
place seem to have reached, on average, results more proportionate to the 
offences committed." 


' The IPOA-IUU was adopted by consensus at the twenty-fourth session of the 
Committee on Fisheries (COFI) on 2 March 2001 and endorsed by the hundred and 
twentieth session of the FAO Council on 23 June 2001. 

^ Emphasis added. 

’ See: "Report on the Monitoring of the Implementation of the Common Fisheries 
Policy", Commission of the European Communities, (X)M(2001) 526 final, 

28 September 2001, page 19. 
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I-'unhermore, the preparaton,- document for the revision of the Common 
Fisheries Polic)'^ emphasizes the need to "explore ways of improving the 
dissuasiveness of penalties for infringement, including "administrative" 
penalties such as loss of fishing quota, withdrawal of licences or repayment 
of financial aid for vessels which infringe fisheries regulations"^. 

WTiat is understood by administrative penalties or sanctions is likely to differ, 
to some extent, according to whether the legal system in which it is to be 
applied is of common or civ^il law tradition''. However, in both legal systems, 
administrative sanctions are characterized by two major features. First, the 
power to impose such sanctions is vested in an administrative agency (not a 
judicial body) being part of the executive branch of government or an 
independent institution. Second, sanctions are imposed outside the judicial 
process. Hence, for the purpose of this paper, the concept of administrative 
sanctions refers to sanctions imposed by an administrative agency or an 


* See; "Green Paper on the h'uture of the C^ommon Fisheries Policy", (Commission of 
the Huropean (Communities, (COM(2(X)l) 135 final, 20 March 2(X)1. 

5 Ihid, page 31. 

'• In France, which is a country' of the civil law tradition, the legal nature of 
administrative sanctions has. over the years, been debated at length in the doctrine and 
has been abundantly commented in court decisions both by the State (Counsel (highest 
court of administrative law) and the Constitutional Counsel. No firmly established legal 
theory' has yet been agreed upon. Note that the State Counsel mentioned that "la notion 
de sanction administrative compte parmi les moins assurees du droit administratif, alors 
qu’cUe conditionne aujourdliui I’application d’un regime juridique specifique" (in the 
smdy on "les pouvoirs de radministration dans Ic domainc des sanctions" documentation 
franijaise 1995). When applied by an executive agency over its agents, administrative 
sanenons are widely regarded as disciplinary measures to reprimand a wrongdoing 
committed by an agent. Imposition of administrative sanctions against the public at large 
(e.g. for traffic violations) led to the des'elopment of a new theory enhancing the 
similanty of administrative and criminal sanctions and concluding that administrative 
sanctions that could not be assimilated to a disciplinary measure were of a cruninal 
nature. Courts have invoked two chief legal grounds to justify the imposition of 
administrative sanctions by an executive agency or an independent instimtion. F'irst, they 
have upheld the s'iew of the doctrine that executive agencies have a legitimate right, 
derived from the notion of hierarchical power, to discipline their agents for any 
wrongdoing. Second, the power of executive agencies to impose administrative sanctions 
to any individuals (as opposed to a specified category or categories of individuals) is 
based on the notion of "prerogatri e of public power" inherent to the executive function 
of the administration, panicularly to the power to make regulations. By extension, this 
reasoning appUcs to independent mstitutions responsible for a "mission of public 
service". Note that the concept of "public service" is a central issue of French 
administrative law. 
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independent institution for breach of a regulation or rule established by that 
agency or institution or enacted by parliament without intervention by a 
court. As a consequence, the regulator is not required to prove a matter to 
the criminal standard’ and is not constrained by criminal court procedures. It 
thus provides for an alternative enforcement mechanism that can be more 
cost-effective, timely and practical. 

Administrative sanctions may take different forms. They can be a warning, a 
suspension or revocation of an authorization, the loss of a fishing quota, a 
temporary' ineligibility to apply for an authorization, the confiscation of gear, 
equipment, vessel, or catches, a monetary’ p>enalty, the closure of fishing 
facilities, the exercise of summary powers, or the repayment of financial aid 
for vessels which infringe fisheries regulations. 

Use of administrative sanctions as an alternativ’e enforcement mechanism is 
not a novel idea as it has long been used in other areas of the law, notably in 
customs, immigration, finance, trade and traffic violations. In Papua New 
Guinea, for instance, the Civil Administration Department and the Migration 
Office of the Department of Foreign Affairs and Trade are entitled to use 
administrative sanctions under the Aviation Act and the Migration Act 
respectively. It is also widely used in environmental and namral resources 
laws (e.g. forestry', water). In France and in most francophone African 
countries, compounding of t)ffences by the administrative authority 
responsible for forestry’ is a standard provision in forestry law. The United 
States Federal Government makes extensive use of administrative 
enforcement systems conferring upon administrative agencies the authority 
to enforce statutes and regulations imposing administrativ'e sanctions for 
violations. Fisheries as well as other economic sectors subject to federal 
management follow this model. F'or example, the Federal Drug 
Administration is authorized to impose administrative sanctions under the 
Food, Drug and Cosmetic Act. 

The objective of this paper is to review fisheries legislation of countries of 
both the civil and common law tradition to determine the extent to which 
administrative enforcement systems are currendy used in fisheries law and to 
assess whether such systems may be regarded as a viable alternative or 
necessary’ complement to criminal law enforcement. To this end, this 


’ In criminal proceedings, it is generally the case that the accused’s guilt must be 
established « beyond a reasonable doubt », which means that facts proven must, by virtue 
of their probative force, establish guilt. 
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document identifies and discusses the legal implications that use of 
administration sanctions may have, h'urther, it describes the various tj'pes of 
administrative sanctions, presents the advantage of using such a system and 
identifies the common features of existing systems. Finally, it attempts to 
provide some guidelines for the introduction of an administrative 
enforcement system in fisheries law. 
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1. CONSTITUTIONAL ISSUES RELATED TO THE USE 
OF ADMINISTRATIVE SANCTIONS 

The examples of both the United States and h'rance, which represent 
countries of common and civil law tradition respectively, have been studied 
to identify and analyze the principal constitutional issues raised by the use of 
administrative sanctions by admirustrative agencies, 

1.1 Delegation and separation of powers 

The first objection that was raised against the use of administrative sanctions 
by administrative agencies was that imposition of sanctions by the executive 
was contrary to the principle of separation of powers. According to this 
concept, the government is divided into three branches: the legislative, which 
is empowered to make laws, the executive, which is required to implement 
the laws, and the judicial, which is charged with interpreting the laws and 
adjudicating disputes under the laws. Under this constitutional doctrine, one 
branch is in principle not permitted to encroach on the domain or exercise 
the powers of another branch. Representative democracies such as the 
United States and France have given this concept a constitutional value*. 
Contrary to the idea conveyed by this concept, in realit)' there is no strict 
division of powers. Even the original wording of both the Constitutions of 
the United States and France’ blends the powers among the three branches 
of government. For instance, the President of the United States takes part in 
the legislative function by proposing laws and by having a veto power over 
laws enacted by Congress'®. Similarly, the French Prime Minister is entitled 
to participate in the legislative function through the proposition of laws". It 
is therefore accepted that the principle of separation of powers reflects more 
a general governmental system than an intractable form of organization. 
Then, it is the function of the constitutional courts'^ to determine the degree 
of flexibility that can be allowed in the application of this principle. 


* Article 16 of the Declaration of the Human and Citizen Rights of 26 August 1789 
stipulates that "Toute Societe dans laijuellc la garantic dcs Droits n’cst pas assurcc, ni la 
separation des Pouvoirs determinee, n’a point de Constitution (emphasis added)." The 
constitutional value of these rights has been recognized by the preamble of the French 
Constimtion of 1958. 

’ See U.S. Constitudon of 1787 and French Constimtion of 1958. 

'•> See Section 7 of the U.S. Constimtion. 

" Sec Article 39 of the French Constimtion of 1958. 

" For example, the Supreme Court in the United States and the Constimtional Counsel 
in France. 


Copyrighted material 




6 


Administratiiv sanctions in fisheries law 


Delegation of legislative power 

Separation of powers is a basic principle of the U.S. Constitution, but up to 
1935, the Supreme Court had never held that Congress had violated this 
principle by delegating its power to the executive branch. The reasons for 
legislative delegation are well understood. When adopting a legislative 
programmeme. Congress cannot foresee all the problems that those 
administering the programmeme will encounter or the adjustments that will 
be needed as the programmeme develops. As early as 1825 Chief Justice 
Marshall, in Wt^man v. Southard, held that officials administering a general 
statutory programme must be permitted to "fill up the details" In other 
words, he recognized that the executive should be vested with regulatory 
powers to implement the law. In 1935, against the backdrop of the Great 
Depression, the Supreme Court, in the Panama Refining Co. v. R^an, 293 U.S. 
388, accepted the general delegatitin of power in the National Industry 
Recover)' Act (Congress to the President and the President to the Secretary 
of Interior), but struck down the particular delegation as one which was 
excessive because the Court believed insufficient standards were included in 
the law to govern those actions entrusted in the President Shortly after, the 
Panama Refining ruling, the Supreme Court in Schechter Poultry Corp. v. United 
States, 295 U.S. 495 (1935), declared unconstitutional another major feature 
of the National Industiy Recover)' Act''* also on grounds of unconstitutional 
delegation of legislative power. The following year legislation regulating 
prices and labor relations in the bituminous coal industr)' was ruled 
unconstitutional on the same grounds in Carter v. Carter Coal Co., 298 U.S. 
238 (1936). Since then, no federal delegation of legislative power has been 
found unconstitutional by the Supreme Court, although in the last decades 
the delegations have grown increasingly broad. 


Delegation of judicial power 

In the United States, Congress is vested with legislative power through the 
Constitution, and Congress can delegate this power. However, in the 
creation of administrative agencies, not only have the agencies been 
empowered with legislative auth«>rity that has been delegated to them by 
Congress, bur the agencies have also been given judicial powers by Congress. 


See the Oxford Companion to the Supreme Court of the United States at p. 619. 
Oxford Universit)' Press (1992). 

Industry codes of fair competition. 
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This raises the question as to whether these judicial powers, which Congress 
itself docs not possess, can be delegated to governmental agencies'*. 

In a unanimous decision in 1935 regarding the powers of the Federal Trade 
Commission, a federal agency, the Supreme Court held, to the extent that the 
agency exercises any executive function (as distinguished from executive 
power in the constitutional sense), it does so in the discharge and 
effectuation of its quasi-legislative or quasi-judicial powers or as an agency of 
the legislative or judicial departments of the government. Humphry’s Executor 
V. United States, 295 U.S. 602 (1935). Without this recognition, the existence 
of administrative agencies would be unconstitutional, as they exercise many 
types of powers. 

Congress has also determined that administrative agencies can mete out 
some forms of sanctions. Agencies can impose and enforce administrative 
fines"*. In Oceanic Steam Navigation Co. v. Stranahan, 214 U.S. 320 (1909), the 
Court recognized that it was already commonplace in the early twentieth 
centuT)’ for agencies to exercise judicial q-pe powers in imposing appropriate 
monetary penalties and enforcing such penalties. In upholding the agency’s 
actions, where Congress had authorized penalties by statute, the Court 
reasoned, enforcement and collection of the pcnalr\- was at least as much of 
an executive as a judicial function. The powers exercised by administrative 
agencies are typically seen as something less than full judicial authority and 
are often called quasi-judicial powers. 

Congress can determine, through legislation, how to categorize conduct'’ 
which violates the legislation. For example. Congress can make it a crime, 
with criminal sanctions, to violate administrative regulations. In that instance, 
howev*er, adjudicating such violations would not be within the jurisdiction of 
an administrative agency. There are some recognized limits on the delegation 
of the judicial function to administrative agencies. Congress may not delegate 


•5 See United States v. Crimaud, 220 U.S. .S06 (191 1) 

Here, fines refer to an amount of money paid as punishment, not just the amount 
equal to the value of the illegally taken product. 

Categorizing conduct is a significant, if inexact, matter. How a society collectively 
thinks about a violation (e.g. is it a moral wrong or a regulatory offence — malum 
prohibitum or malum in se) is often responsible for whether that type of conduct is treated as 
a crime, a civil offence, an administrative or regulatory' violation, some hybnd with 
qualities of several categories or something else. For a discussion see Berg, Astrid, 
implementing and Enforcing European Fisheries Law, at pp. 113-114, Kluwer l.aw 
International (2000). 
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to executive officers the power to prescribe a criminal penalty or to define 
the scope of its application***. These powers are left to district court judges 
appointed under the authority of the Constitution. 

In France, it was only in 1989 that the Constitutional Counsel had to 
determine whether or not the impo.sition of sanctions by an administrative 
agency \iolated the principle of separation of powers recognized by Article 
16 of the Declaration of Human and Citizen Rights of 1789”. In the 
Audiovisual High Counsel case (Decision 88-248 DC of 17 January 1989), the 
Constitutional Counsel held that the imposition of sanctions by an 
administrative agency did not violate the principle of separation of powers 
provided that such power was exercised by an independent administrative 
agency and in the framework of an administrative authorization. A few 
months later, the Constitutional Counsel broadened the scope of the 
delegation of judicial power to an administrative agency by recognizing that a 
power of sanction could be vested in any administrative agency exercising 
prerogatives of public power-*’ (Decision 89-260 DC of 28 July 1989 
regarding the Commission des operations de bourse). However, it set two limits on 
the delegation of judicial power to administrative agencies. First, 
administrative agencies are not allowed to inflict any sanction resulting in 
deprivation of libetty (imprisonment). Second, Parliament is required to 
provide for sufficient safeguards in the law to ensure that sanctions imposed 
by an administrative agency do not jeopardize or encroach on the rights and 
liberties guaranteed by the Constitution. 

The Constitution of 1958 clearly delineates the scope of the laws enacted by 
Parliament and that of the regulations adopted by the executive. To this 
effect, it contains two separate articles: Article 34 which lists the Issues and 
topics that must be determined by law; and Article 37 which provides that all 
issues not expressly mentioned in Article 34 are to be dealt with through 
regulations. According to the provisions of Article 34, offences and related 
sanctions must be created by law. In French criminal law, offences are 
divided into three categories according to their degree of seriousness. 


'* See Pres. Comm, on .\dmin. Management at p. 343, Brownlow ed. (1937). 

*s See foomote 9 above. 

® In French law, the term "public power" {puissance pubUque) means all powers vested in 
the State and other public entities. Here prerogatives of public power refer to the specific 
powers (normally entrusted in the State) that have been delegated to the "Commission 
des operations de bourse" for the performance of its duties. 
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namely, crimes, delits and contraventions-’. It should be noted that the 
wording of Article 34 mentit)ns only the first two categories of offences 
(offences and delits), which are the most serious ones, leaving out 
contraventions. It has been inferred from the exclusion of contraventions 
from the scope of Article 34 that contraventions and their sanctions could be 
prescribed by regulations. Although this interpretation may, from a legal 
viewpoint, seem to be in conflict with the nuUum crimen nulla poena sine kge 
principle (principe de legalite des delits et des peines)^, it has been widely 
accepted in practice. Like in the U.S., Parliament is responsible for 
determining through legislation whether a conduct should qualify as a crime, 
a delit or a contravention based primarily on how the society as a whole 
perceives a violation. 

1.2 Protection of constitutional rights 

Questions have been raised as to whether the use of administrative sanctions 
converts an otherwise criminal matter into a citil matter. I.cgal implications 
are significant because if a sanction is considered criminal, procedural and 
other legal protection must then be accorded to defendants. In fact, 
defendants have claimed in the U.S. that making a penalty ci\al is just an 
attempt to avoid protections which would otheiwise be available to them. 
Therefore, the important question here is not whether the matter is civil or 
criminal but whether the p>ersons who are dealt with by law enforcement 
agencies are accorded their constitutional rights. Protection of constitutional 
rights was clearly the motive that led the French Constitutional Counsel to 
restrict the delegation of judicial power to administrative agencies in the 
Commission des op>erations dc bourse case (see section 1.1.1 above). 

Due process 

The U.S. Constitution guarantees no deprivation of life, libertt,', or properp' 
without due process of law-’. In the administrative law context, these 
requirements take the form of notice and a hearing. In adjudications where a 
rule is being enforced against an indisndual, and the essence is a facmal 


Contraventions are the less serious criminal offences. They arc similar to strict 
liability offences in common law, meaning that proving intent of the violator is not 
necessary. The mere establishment of a violation is therefore sufficient to determine 
liability and for the imposition of a sanction. 

“ In substance, this principle means that there is no offence without a law and no 
sanction without a law. 

^ Fifth Amendment of the U.S. Consnmtion. 
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dispute, rather than the development of a rule of general application, due 
process has been interpreted by the Supreme Court to require a hearing, in 
other words, the tight to present evidence and argument (like a trial), rather 
than written submissions alone. In Ijondoner v. Denver, 210 U.S. 373 (1908), 
the Court held that due process required that the person charged should 
have the right to support his allegations by argument, however brief, and, if 
need be, by proof, however inff)rmal, rather than be limited to the right to 
file a complaint and written objections, as the IcKal procedure provided. 

Although most hearings are held before the agency acts, there is no absolute 
requirement that a hearing be held at any particular time. The Court 

had decided that the demands of due process do not require a hearing at the 
initial stage or at any particular point or at more than one point in an 
administrative proceeding so long as the requisite hearing is held before the 
final order becomes effective. Opp. Cotton Mills v. Administrator, 312 U.S. 126 
(1941). This principle has been modified as entidement programmes have 
grown in the last few decades, particularly in welfare benefits programmes 
where the government supplies the recipient the basics of life, such as food 
and shelter. In these instances, where the gov'emment is looking to terminate 
benefits, the Court has held that the timing of an opportunity' for a hearing 
to contest the termination of benefits must be held before the benefits are 
cut-off, as the consequences of wrongful termination are so significant. 
Goldberg v. Kelly, 397 U.S. 2.54 (1970). In true emergency situations, summary' 
seizures by the government have been permitted, with an oppt)rtunity to be 
heard occurring after the fact. These emergencies must be determined to be 
necessary to secure an important governmental or general public interest; 
there has been a special need for very prompt action, and a responsible 
governmental official, working under narrowly drawn statutory authority', has 
determined it was necessary and justified in a particular instance. 
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Extension of criminal law principles of constiturional value to 
administrative sanctions 


In France, the Constitutional Counsel held that the ex post facto principle-'* (Je 
principe de non-retroactivite des sanctions penales), embedded in Article 8 of the 
Declaration of Human and Citizen Rij^hts of 1789-^, does not apply only to 
sanctions imposed by a criminal court but also to all punitive sanctions 
irrespective of the nature of the authorin’ empowered to inflict such 
sanctions, thus including administrative agencies (Decision 155 DC of 30 
December 1982). Likewise, the principle of proportionalit)’ applicable to 
criminal sanctions (/r principe de proportionnalite des peines)^', whereby a criminal 
sanction should be commensurate to the violation committed, is also 
applicable to administrative sanctions; this led the Constitutional Counsel to 
strike down the provision of a law providing for excessive monetar)' fines 
(Decision 237 DC of 30 December 1987). In the Audioinsual High Counsel 
case, the Constitutional Counsel went further by proclaiming that all 
constitutional principles applicable to criminal sanctions had also to apply to 
administrative sanctions. As a result, in addition to the ex post facto and 
proportionality principles, the nullum crimen nulla poena sine lege principle (le 
principe de legalise des delits et des peines) and the principle of compliance with 
defence rights-'* (le principe du respect des droits de la defense) in criminal 
proceedings apply to administrative sanctions. 

VCTiile the Seventh Amendment of the U.S. Constitution guarantees the right 
of trial by jury "in Suits at common law, where the value in controversy shall 
exceed twenty dollars", the Supreme Court held in Atlas Roofing Co. v. 


This principle refers to ex post facto law that is a law which aggravates a crime or 
makes it greater than when it was committed. It is unconstimrional to apply the 
provisions of such a law to a fact or an act that occurred or was committed prior to the 
enactment of that law. However, a more lenient law enacted after the commission of an 
act or the occurrence of a fact can benefit the violator provided that no judgement has 
been passed. 

“ This article reads as follows : « l.a la)i ne doit ctablir que des peines strictement et 
evidenmicnt ncccssaircs, et nul nc peut ctre puni qu’en vertu d’unc Ix>i ccablic et 
promulguee anterieurement au delit, et legalement appliquee. » 

^ This principle is mentioned in Article 8 of the Declaration of Human and Citizen 
Rights of 1789. Note that the Eighth Amendment of the U.S. Constitution requires that 
sanctions must be commensurate to the violation comrmtted. It states that "Excessive 
bail shall not be required, nor excessive fines imposed, nor cruel and unusual 
punishments inflicted." 

^ In French law, the term "defense rights" refers to the prerogatives conferred upon 
the accused to ensure that he can assure his defence effectively in criminal proceedings. 


Copyrighted material 



12 


Administrativt sanctions in fisheries law 


Occupational Safi^ and Health Review Commission, 430 U.S. 442 (1977), that it 
would be w'rong to infer from this Amendment that the U.S. (Constitution 
guarantees a right to a jury trial in the U.S. administrative system. The Court 
reasoned that agency adjudications should not be s-iew’ed as a creature of 
common law' but of statutoiy creation, for which it felt Congress has 
complete control. If the government was involved in enforcing some 
statutorily created obligation, then Congress could delegate their adjudication 
to an administrative agency, making a jury trial incompatible, without 
violating the Seventh Amendment’s requirement that a jury trial is to be 
preserved in suits at common law. 

In a decision in 1982, the French Constitutional Counsel held that no 
administrative sanction in the form of a monetary penalty can be made 
cumulatively wath a criminal sanction (Decision 82-143 DC of 30 July 1982). 
This rule, in line with the principle ne bis in idemd*, was given a constitutional 
value. Of interest is the fact that, hitherto, the non-cumulative rule applies 
only to administrative monetaty' penalties. There is no guarantee that, in the 
future, the same rule will apply to other types of administrative sanctions. 
For instance, the French basic marine fisheries law' of 1 852 provides that in 
addition to the criminal sanctions pros'ided for the violation of any prosision 
of articles 6, 7 and 8, the State representative in the region may suspend 
fishing licences and, in general, all fishing authorizations granted under 
national or community' fisheries law (Article 1 3). 

The principle ne his in idem is a cornerstone of many countries’ criminal 
systems. Its importance has been recognized constitutionally in 
representative democracies such as the U.S. and India, to name but two. The 
Fifth Amendment of the U.S. Constitution protects against multiple 
punishments for the same offence by prov'iding that no person shall "be 
subject for the same offence to be twice put in jeopardy of life or limb". 
Likewise, the Indian Constitution of 1997 stipulates that "No person shall be 
prosecuted and punished for the same offence more than once" (article 20(^). 


2* This principle provides that no one can be punished twice for the same action. 
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2. USE OF ADMINISTRATrVE SANCTIONS IN 
FISHERIES LAW 

2.1 Review of fisheries legislation 

Study of selected fisheries legislation reveals that a substantial number of 
fisheries legislation provides for administrative sanctions and out-of-court 
settlement^. 

2.1.1 Legislation of European countries 

In the European Union (EU), some member States treat violations of 
fisheries law as criminal offences and deal with them under the criminal law. 
Examples are Belgium, Finland, Sweden, the Netherlands, Ireland and the 
United Kingdom. Other member States rely on a system of administrative 
sanctions as well, in order to supplement their criminal law enforcement 
mechanisms. 

Spain, having the largest commercial fishing fleet in the EU and globally 
involved in many fisheries, has a sanctioning system in place that 
predominandy relies on administrative sanctions. Traditionally, the country 
has a decentralized government with local autonomy. Competence is divided 
between the central state authorities and Autonomous Communities, which 
division also applies to the enforcement and control responsibilities in the 
fisheries sector, too. Recendy, in 2001, the Spanish government adopted the 
de Pesca Maritima del Estado^, which aims to systemize the existing web of 
legisladon. The new law establishes the sanctioning system for marine fishing 
matters, the enforcement and control of which is retained by the competent 
bodies of the Ministrj' of Agriculture, Fisheries and Food. In addition, it 
establishes the basic principles of the sanctioning system for the 
Autonomous Communities. The latter have the exclusive competence to 


^ Sources of information that were used to review fisheries legislation in both common 
and civil law countries include the two papers commissioned by FAO for the preparation 
of this document and the research made by the authors on the FAO legislative website 
(FAOLEX) http://faolcx.fao.org/faolex. See: Spreij, M., "Administrative monetary 
penalties in fisheries law: civil law countries" FAO (2002); and Kuruc, M. "F.xperiences 
with the Qvil Administrative Sanction Process in Fisheries Enforcement" FAO (2002). 

“ Ler No. 3/2001 of 26 March 2001 
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develop and implement legislation that regulates the fisheries sector and 
fishert- products”. 

The Fisheries Law confirms that any action or infringement under the law is 
of an administrative nature’-. Sanctions fall into different categories and 
range from warnings and fines to confiscation of the vessel. The 
infringements are categorized into minor, serious and very' serious. As to 
marine fishing matters, special government officials (De/egados del Gohiemd) 
who are stationed in the coastal Autonomous Communities impose 
sanctions for minor infringements (fines ranging from 60 to .300 Euro). The 
General Director of Fisheries Resources deals with serious infringements 
(fines ranging from 301 to 60 000 Euro), while very serious infringements 
are handled by the General Secretary of Fisheries (fines not exceeding 
150 two Euro) or the Minister of Agriculture (fines above 150 000 Euro). 
Besides fines, the Fisheries Law authorizes the competent authority^ to 
impose additional sanctions for both serious and very serious infringements. 
It includes: making the offender ineligible to fish for a specified period; 
suspension, withdrawal or non-renewal of a fishing authorization; and 
seizure of fishing gear or catch or both. The Fisheries Law provides, under 
certain conditions, for an appeal procedure to the Minister of Agriculture. 

Likewise, Portugal applies an administrative sanction system. In 1998, the 
legal framework governing the fisheries sector was fundamentally amended 
in order to extend the number of fishery related infringements and to elevate 
the level of monetary penalties”. Besides fines, a wide range of additional 
sanctions may be imposed, such as confiscation of catches and gear and 
suspension of licences. 1 lowever, in case of voluntary payment of the fine, 
no additional sanctions can be levied. VC3iere infringements are committed in 
the Pormguesc territorial waters, the harbor authorities are competent to 
issue sanctions. In all other cases, the power to do so lies with the Fisheries 
Inspectorate [Inspecfao-Geral das Pescas). The fisheries law sums up the 
elements to take into consideration when determining the level of the fine, 
such as the seriousness of the infringement, the economic benefits derived 


They are al.so competent with respect to fishing activities taking place in internal 
waters, that is in waters on the landward side of the baselines from which the territorial 
sea is measured (.\rticle 8 of the UN Convention on the Law of the Sea). 

The Fisheries Ijw refers to « infracciones administrativas » or administrative 
infringements (See Chapter I of Title 1). 

M See Decree l.aw No. 278/87 establishing the I-egal Framework Governing Fishing 
and Mariculture Activities in Portuguese Territorial Waters of 7 July 1987 and Decree- 
I.aw No. 383/98 amending Decree-l.aw No. 278/87 of 27 November 1998. 


Copyrighted material 




Administratiit sanctions in fisheries law 


15 


from it, and the previous record of the offender. Reportedly, decisions of the 
harbor authorities may be appealed to the Maritime Court (Tribunal Maritimo 
de Lisboa) and decisions of the Fisheries Inspectorate to the general courts 
(Tribunais de Comarca). The procedure in these courts follows the general rules 
of criminal procedure’^. 

Traditionally, Germany, being a federal state, has an administrative method 
of sanctioning fisheries infringements. Offences are listed in the Marine 
Fisheries Act of 1984, as amended, and a recent Ordinance on fines of 1998, 
as amended^^. Sanctions include fines and additional penalties such as the 
confiscation of catches and gear. Also in Germany, administrative 
proceedings are regulated by separate legislation’*’. Local administrative 
courts handle the case if the alleged offender contests having committed the 
offence or contests the fine. 

Reportedly, administrative penalties for minor infringements are applied in 
Greece, where the Hellenic Coast Guard may direcdy sanction offenders. 
Fishermen have the right to appeal to the Fisheries Board (under the 
Ministry of Agriculture), which consists of various representatives from the 
fisheries sector. Serious cases are brought before the criminal courts. 

While France relies primarily on criminal offences, the Decree of 1852 on 
Marine Fisheries, as amended’^, provides for administrative sanctions as well. 
Besides fines, the competent authorities may suspend or withdraw a fishing 
authorization or impose additional monetart’ penalties where no genuine 
economic link can be established between the fishing vessel and France. The 
amount of the monetary penalty is related to the amount of fish that has 
been taken by the fishing vessel (per 100 kg). For all other violations, the 
representative of the State in the Region is authorized to suspend, for a 
maximum of three months, the rights and prerogatives conferred upon any 
masters of fishing vessels who have violated the fisheries law as well as the 
fishing authorizations granted to such fishing vessels. 


” See also Commission Staff Working Paper, SEC(2(X)1) 1821 of 13 November 2001 
on fisheries control in member states. 

’5 See Marine Fisheries Act of 12 July 1984 and Ordinance on Fines concerning Marine 
Fisheries of 16 June 1998. 

“ Gesetz liber Ordnungswidrigkeiten, accessible at wwvi’.datenschutz-berlin.de/ 
recht/ de/rv/sich_o/ owig/. 

’’ Decree on Marine Fisheries of 9January 1852 as amended. 
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A ministerial decree supplemented by a circular provides for the 
compounding of offences in marine fisheries’** (this process is knovtTi as 
"transaction" in French). The "transaction" is an out-of-court settlement 
comparable to compounding of offences in countries of the common law 
tradition. Initiation of the transactional procedure lies with the government. 
However, the competent authority varies in relation to the gravity of the 
violation that has been committed: the more serious the tnolation, the higher 
in the hierarchy the authority’**. Of interest is the fact that no violation is in 
principle excluded from the scope of the "transaction". However, lawmakers 
make clear in the circular that by virtue of its nature the transaction is not 
suited for very serious offences. It is therefore the duty of the competent 
authority to determine, on a case by case basis, taking into account the 
circumstances and the gravity of the violation as well as the previous record 
of the offender, whether a transactional proposal can be made. The 
transactional proposal is submitted for approval to the public prosecutor 
within 4 months (w'hen a violation is a contravention) or within 1 year (when 
a violatitm is a "delit") after closure of the violation report ("process verbal"). 
Being an administrative decision, the transactional proposal must contain the 
reasons warranting it’s being initiated. The public prosecutor may approve or 
disapprove the proposal. In case of disapproval, legal proceedings can be 
brought against the alleged violator. Once approved by the public 
prosecutor, a copy of the proposal is served upon the violator who may 
accept or refuse it within a month from the date of receipt. The transactional 
proposal must specify the sum of money to be paid by the violator, which 
cannot be less than one-third of the minimum fine specified in the law, and 
the period within which it should be paid. Rejection of the proposal or 
failure to pay in due time by the violator results in the transactional proposal 
being null and void. Consequendy, the matter reverts immediately to the 


“ See Decree No. 89-554 on Compounding of Offences in Marine Fisheries of 2 
August 1989 and a f Circular on Compounding of Offences in Marine Fisheries of 2 
August 1989. 

” .\rticle 1 of the Decree No. 89-554 (see note above) provides that the authority 
competent to initiate a transactional procedure is: 

■ the local Director of Maritime .\ffairs for violations punishable by a fine not 
exceeding the maximum amount prescribed for contrav'enrion of the fifth 
category (such amount is of 1 500 € according to the penal Code 2003); 

• the regional Director of Maritime Affairs for riolations punishable by a fine not 
exceeding 3 (XK) €; 

• the liirector of Marine Fisheries and Aquaculture for i-iolations punishable by 
a fine not exceeding 4 5(H) €; and 

• the Minister responsible for m.arine fisheries for all other riolations. 
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court of competent jurisdiction. By contrast, acceptance of the transaction 
and payment in full within the established period exclude any subsequent 
action by the public prosecutor or by the criminal court. 

2. 1 .2 Developments in other European countries 

The future enlargement of the EU may influence the developments in other 
European countries. In 2001, Malta (having a mixed system of common and 
civil law) adopted the Fisheries Conservation and Management Act*^. Under the 
Act, the Director responsible for fisheries has the power to impose a 
monetary penalty on the condition that an offence has been committed "in 
respect of a fishing vessel". The offence should be of a minor nature and the 
previous conduct of the vessel and the alleged offender concerned must be 
taken into account. The penalty’ is imposed by way of a written notice. 
Within 30 days, the alleged offender can choose to admit the offence, after 
which he must pay the penalty’ (amounting to one third of the maximum 
penalty). This penalty is due as a civil debt enforceable by the competent 
court of ch’il jurisdiction. No charge may be laid in respect of the same 
offence against any person by whom it has been admitted. However, court 
proceedings will be initiated if the alleged offender does not admit the 
offence within 30 days. 

In case of a second or subsequent comiction under the Act, the person 
convicted is required, in addition to any other penalties, to forfeit any licence 
or permit, and any entry in the record of fishing vessels kept under the Act 
must be cancelled. Furthermore, the person convicted is incapable of 
holding any fishing licence or permit for a period of three years from the day 
of the second or subsequent conviction. 

Regulations in Poland, where a new fisheries law was passed in 1996, are 
close to the EU regulations. With respect to the authority’ and the procedures 
for the imposition and execution of pecuniary penalties, the 1996 fisheries 
law’" refers to the provisions in the 1991 Act concerning the Maritime Zones of the 
Polish Republic and the Maritime Administration*^. According to this Act, the 
director of the local marine administration imposes fines in the form of 


* Fisheries Conservation and Management Act of 16 Januari' 2001 (Act No. 11 
of 2001). 

■" Fisheries Act of 18 January 19%. 

Act concerning the Maritime Zones of the Polish Republic and the Maritime 
Administration of 21 March 1991. 
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administrative decisions, which may be appealed to the Minister of Transport 
and Marine Economy. Fines that are not paid on time are subject to 
"collection in the manner defined in the regulations for enforcement 
proceedings in the administration". 

Of interest is the fisheries legislation in Albania'’^, wliich classifies most 
offences under the law as "administrative contraventions". It specifies that 
only use of explosive, poisonous substances or electrical energ)' for fishing 
purposes is "subject to penal prosecution"'*^. Sanctions include fines and 
additional penalties ranging from confiscation of catches, gear and vessel to 
cancellation from the register of fishermen as well as cancellation of licences 
or authorizations for a period not exceeding 6 months or forever in case of 
subsequent offences. Review of administrative contraventions is made by the 
"(^iommission for the analyses of the violations of law" whose decisions to 
impose administrative sanctions are taken by majority vote on the basis of a 
protocol submitted by the fishing inspector. Decisions of the Commission 
may be appealed to the "tribunal''''^. 

In 1997, Croatia enacted the Marine Fisheries Acl*^. In case of a second or 
subsequent offence, the Act provides that, in addition to any other penalties, 
the violator, whether a legal or namral person, must also be punished by "a 
prccautionan,’ measure" ranging from the suspension or revocation of fishing 
licences to the confiscation of catch, gear, equipment or vessel. Authorized 
inspectors are entided to impose an on-the-spot pecuniary penalty of 
Euros 26.24'*^ to any person hatting violated sport and recreational fishing 
regulations***. 

likewise in Slovenia, besides prescribed fines, the recently adopted Marine 
Fisheries Act*’ protides that "compulsort' protective measures", including the 
suspension or cancellation of a fishing permit, the temporary or permanent 
confiscation of a vessel, and the confiscation of catch, gear or equipment, 
must be automatically applied where certain infringements, specified in the 
Act, have been committed. It also authorizes the imposition of on-the-spot 


** Law No. 7908 on Fishery and .\quaculture of 5 April 1995. 
** See Article 39 (B) of Law No. 7908 of 5 April 1995. 

** See Article 44 of Law No. 7908 of 5 .April 1995. 

**• Marine Fisheries Act No. 46/97 of 22 .April 1997. 

*’ 1HRK = 0.13€ 

See .Article 80 of the Marine Fisheries .Act of 1997. 

*’ Marine Fisheries .Act of 12 June 2(M)2. 
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fines for the violation of certain regulations governing sport and recreation 
fishing activities by a natural person. 

The licensing authority is required to revoke a commercial fishing permit 
should the holder of the permit fail to inform the Ministn’ responsible for 
fisheries of any changes in the vessel’s ownership or use, to carry out fishing 
activities in accordance with the conditions of the permit after hasting already 
been penalized twice for such an infringement, to comply with data reporting 
requirements prescribed in the Act after hasting already been punished twice 
for such a failure. 

2.1.3 legislation of African countries 

(a) Pormguese speaking countries 

In Mozambique, the fisheries law'" distinguishes between "regular" 
infringements, which are punishable by a fine, and more serious 
infringements, which can be punished additionally by revocation of the 
licence and confiscation of catches. The State Secretaty' for Fisheries 
establishes and sets the levels of the fines for the infringements specified in 
the fisheries law and the implementing regulations. In doing so, he must take 
a number of specific circumstances into account, such as the t)-pe of fisheries 
involved, the technical and economical characteristics of the vessel involved 
and the estimated economic benefits derived from the infringement. The 
State Secretaty is also the competent authority to imptise the fines and other 
penalties under the law and its regulations, except when the case involves the 
violent obstruction of fisheries inspectors. Recurring offences can incur 
twice the amount of the first offence. All penalties may be challenged in the 
competent provincial court {tribunal de nivel provincial competente). Appeal must 
be lodged within 8 days from the notification of the decision of the State 
Secretaty- to impose a penalty-. 

In 2001, the Mozambique government adopted a special decree concerning 
aquaculture acti\tities. The competence to impose monetaty- penalties lies 
with the Ministty- of Fisheries. According to the Decree, penalty decisions are 
first reviewed within the executive hierarchy {recurso hierdrquied), after which 
the administrative tribunal {tribunal administrativo) will be competent to handle 
the case. 


Act No. 3/90 approving the Fisheries Act of 26 September 1 990. 
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Similarly, in Angola the fisheries law®' distinguishes between "regular" and 
more serious infringements, the first being punishable by fines and the latter 
also by revocation of the hcence and confiscation of catches. The levels of 
the fines for the infringements are established and set by the Council of 
Ministers. Again, all specific circumstances of the case must be reflected, 
including the type of fisheries involved, the technical and economical 
characteristics of the vessel and the estimated economic benefits derived 
from the infringement. The Ministry of Fisheries has the competence to 
apply the sanctions defined in the law (except when the case involves the 
\iolent obstruction of fisheries inspectors), but only when the offender 
voluntarily declares to pay the fine {dedarar voluntariamente efectuar o pagamento 
de multa respective). Recurring fines can incur twice the amount of the original 
fines. In the event the alleged offender contests having committed the 
offence or refuses to pay the penalty, the case must be referred to the 
competent court {Tribunal Popular Promncial). 

Also worth mentioning is Cape Verde, which - like Mozambique and 
Angola - inherited its legal system from Portugal. According to its fisheries 
decree-law of 1987®-, there exists a Member of the Government who is 
responsible for the fisheries sector. This Member (or a delegated municipal 
body) is the competent authority' to impose administrative fines, while the 
Regional Tribunals {Trihunais Regionais) of Praia and Sao Vicente are 
competent to impose additional sanctions. Decisions may be appealed 
according to the terms of the "general law" {lei general). 

(b) Spanish speaking countries 

The fisheries law of Equatorial Guinea®®, a former Spanish colony, also 
protndes for an administrative sanctioning system. Competence to impose 
administrative fines depends directly on the level of the fine and is divided 
between the Director General of Fisheries, the Minister of Water, Forestry 
and Reforestation, and the President of the Republic. The highest category 
of fines is directly imposed by the courts (Tribunaks de Justicia). In addition, it 
is up to the Minister to revoke fisheries licences and confiscate catches, gear, 
vessels and engines. According to the law, if the offender does not pay the 
fine, the Director General may initiate administrative proceedings following 


f ishing Act No. 20/92 of 14 August 1992. 

52 Decree-l-aw No. 17/87 defining general principles of fisheries policy of 18 March 
1987. 

55 Ley de Pesca No. 2/ 1 987 of 1 6 I-'cbmary 1 987. 
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the law that is in force. Decisions of the Director General may be appealed 
before the Minister and decisions of the Minister before the President. Upon 
exhaustion of the possibilities of administrative appeal, the case can be 
brought before the courts (jurisdiccion ordinaria), but only when it concerns 
serious infringements (depending on the level of the fine), confiscation 
matters or revocation of licences. 

c) Anglophone countries 

Of interest are recent provisions in the Fisheries Proclamation of Eritrea*^ 
(having a mixed law system), which make "administrative settlement" 
possible in two situations: an offence has been committed in connection 
with a foreign fishing vessel or the maximum fine for an offence, which a 
court may impose, does not exceed a specified amount. The procedure to be 
followed includes the Minister to cause a written notice to be served on the 
alleged offender, after which tlie latter has a reasonable opportunity' to 
comment on the case. Within 60 days, the Minister causes another notice to 
be serv'ed on the alleged offender, which could state the penalty (which may 
not exceed the maximum fine specified for the offence in the law). The 
notice could also state that no further proceedings will be taken or that die 
matter will be brought before the court. In addition to imposing 
administrative fines, the Minister has the power to cancel any licence or 
release any vessel or other seized article upon payment of a sum of money 
not exceeding the value of the vessel or the article. The law determines that 
any sum of money received under the procedure is dealt wnth as though it 
were a fine imposed by the court. Appeal to the decisions of the Minister 
must be lodged within 30 days before the "court of competent jurisdiction". 

The legal system of Malawi is based on English common law and customary 
law. Its recent Fisheries Consesvation and Manafiement Act^t^ which is applicable 
to its inland fisheries sector, contains an "administrative penalties" procedure 
that is somewhat similar to the one in Eritrea. ViTiere an offence committed 
under the Act is of a minor namre and - having regard to the previous 
conduct of the person or vessel concerned - it is appropriate to impose an 
administrative penalty, the Director of Fisheries causes a notice to be sers'ed 
on that person. Within 30 days, that person may require in writing that the 
offence be dealt with by the court, in which case the Director will take no 
further proceedings. The person may also admit the offence, in which case 


^ Fisheries Proclamation No. 104/1998 of 25 May 1998. 

“ Fisheries Consers-ation and Management Act No. 25 of 13 November 1997. 
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he can make submissions as to the matters he wishes the Director to take 
into account in imposing a penaltt’. If the person does not respond within 
the period of 30 days, he or she is presumed to have admitted the offence. 
Where the offence has been admitted, the Director may impose a monetary* 
penalt)’ not exceeding one-half of the maximum penalty to which the person 
would be liable if he were convicted of the offence by the court. Again, the 
Director serves a notice stating the particulars of the penalty and the place 
where it should be paid. Any penalty imposed is recoverable by the 
government from the person on whom it has been imposed in the same 
manner as a fine is recttverable on conviction for an offence by a court. 

In Kenya, the Fisheries AcF'’, which relies primarily on a criminal 
enforcement system, also provides for an out-of-court settlement. It 
authorizes the Director, with the approval of the Minister, to compound an 
offence for a sum of money not exceeding the maximum fine specified for 
the offence. The Director may also order the release of any vessel or any 
other thing seized in connection with the offence on payment of a sum of 
money not exceeding the estimated value of the vessel and other things. 
Further, the Act specifies that, should legal proceedings be brought against 
the offender for the same offence, evidence of compounding of the offence 
would constitute a good defence. It is in the interest of a licence holder, 
hasing breached the law, to accept compounding of the offence as 
convictitm for any offence under the Fisheries Act or any regulation made 
thereunder automaticaliy leads to the immediate cancellation of the fishing 
licence. In addition, the convicted person is not eligible to apply for a new- 
fishing licence for a period of tw-o years from the conviction, unless the 
Director in writing directs othervsise. 

The Director is also empowered to revoke or suspend any fishing licence for 
breach of any regulation or any condition attached to the licence. Decisions 
of the Director may be appealed within 30 days to the Minister. 

Both Namibia and South Africa treat s-iolations of their recent fisheries 
laws^^ as criminal offences. The only administrative sanctions that can be 
imposed under both laws by the Minister responsible for fisheries are the 
cancellation, suspension or reduction of any fishing right or licence for the 
failure by the holder of such right or licence to furnish true and complete 


“ Fisheries Act of 1989 (Chapter 378) 

In Namibia the Marine Krsonms Act was adopted in 2001 and in South Africa the 
Marine IJrin^ Kesonrees Act enacted on 27 May 1998 (Act No. 18 of 1998). 
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information in the application for that right or licence, to comply with a 
condition imposed in the right or licence, or to comply with any provision of 
the law in question. Such administrative sanctions arc also applicable to a 
right or licence holder who has been convicted of an offence under the Act. 
Both laws contain similar procedures requiring the Permanent Secrctar}’ 
(Namibia) or the Director-General (South Africa) to serve a notice to the 
alleged offender requesting him or her to show cause in writing, within a 
period of 21 days, why the right or licence should not be cancelled, 
suspended or reduced. Upon expir\' of the 21 -day peritxl, the Permanent 
Secretar\’ or the Director-General is required to refer the matter, together 
with any reason furnished by the alleged offender, to the Minister who then 
decides whether to cancel, suspend or reduce the right or licence or to 
dismiss the matter. 

In the Indian Ocean, the Seychelles has enacted the licences Act“, which 
establishes a licensing Authority responsible for granting, renewing, 
suspending or revoking any licence that may have been created under the 
licences Act or any another Act. Under the fisheries law^'', the Minister 
responsible for fisheries may require a licence for any kind of fishing actriity. 
Such a licence is granted, suspended or cancelled in accordance with the 
provisions of the licences Act. Under this Act, the licensing Authority' may, 
if it deems it necessary, consult the Seychelles Fisheries Authority' to 
determine whether to order the suspension or cancellation of the fishing 
licence. Suspension or cancellation of a fishing licence may be ordered in the 
event that a vessel or any gear in respect of which a licence has been issued 
has been used, or any activity' conducted, in contravention of the Fisheries 
Act or any condition of the licence. Any decision of the Licensing Authority' 
may be appealed to the Minister (administering the lacences Act) w'ithin 15 
days from the date of the decision. Furthermore, the Minister is empowered 
to revoke a licence where the holder of the licence is convicted of an offence 
under the Licences Act or under any other law which enables on conviction 
the revocation of the licence. 

The fisheries legislation provides for the compoimding of offences by the 
Minister responsible for fisheries who may initiate such a procedure only if 
the alleged offender admits the commission of the offence and agrees in 
writing to its being dealt with through compounding. The Minister may then 
compound the offence by accepting a sum of money not exceeding the 


“ Licences Act of 31 March 1987 as amended (chapter 113) 

Fisheries Act of 27 August 1986 as amended (Act No. 5 of 1986) 
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maximum fine specified for the offence in the law and order the release of 
any vessel or other articles seized in connection of the offence on payment 
of a sum of money not exceeding the estimated value of the vessel or other 
articles. Any sum of money received through this procedure must be dealt 
with as though it were a fine imposed by a court. The law specifies that, 
should any legal prcKeedings be brought for the same offence against a 
person, prtjof of compounding will be a good defence. 

(d) Francophone countries 

Francophone countries like Anglophone countries treat tiolations of the 
fisheries legislation primarily as criminal offences. Nevertheless, they 
typically provide for an out-of-court settlement ("transaction"), which is 
similar in many respects to the compounding of offences provided for in 
common law countries. In addition, the licensing authority is generally 
empowered to suspend or cancel a licence for breach of a provision of the 
fisheries legislation or of the conditions attached to the licence. 

The recent fisheries legislation of Mauritania** authorizes the Minister 
responsible for fisheries to withdraw or suspend a licence in respect of a 
fishing vessel where the vessel has been used in contravention of fisheries 
law and regulations or of any condition governing the use of the licence. He 
is also entitled to deny temporarily or definitively any master or crew 
member of the contravening vessel from operating in waters under 
Mauritanian jurisdiction. Any vessel, together with its gear, nets and catch, 
which is caught fishing illegally within these waters must be confiscated by 
order of the Minister. Such a decision is final. 

The Minister or any person designated by him may compound any serious or 
very serious offence as well as any other offence not expressly provided for 
under the law by accepting a sum of money not less than the minimum 
specified fine for the offence in the law. Payment must be made within a 
month as failure to act promptly will result in the compounding procedure 
being cancelled. In assessing the sum of money to be paid by the offender 
the Minister is assisted by a "transaction" Commission. In addition to the 
monetary’ sanction, the Minister may forfeit to the State any catch, gear or 
other equipment used in the commission of the \iolation. Most importantly, 
once a transaction procedure has been successfully completed, no legal 
proceedings in respect of the same offence can be brought against the 


Fisheries Code of 24 January 2000 (Act No. 2000-025 of 2000) 
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offender. Finally, the law specifics that patTncnt of the proposed sum of 
money by the offender implies admission of the offence and therefore 
should be regarded as a first tiolation in determining if there occur any 
repeat offences. 

Similarly in Senegal, the fisheries law** empowers the Minister responsible 
for marine fisheries, in addition to any other penalty, to suspend or withdraw 
a licence for breach of any provision of the law. The Minister or his 
representative*^ is also authorized to compound any offence prescribed in 
the law and the regulations made thereunder. A ainsultative commission*^, 
consisting of 6 members, has been established to assist the Minister in 
resnewing reported cases and in determining the fine to be imposed on the 
offender, which must not be less than the specified fine for the offence in 
the law. The proposal is submitted to the Minister who may approve or 
disapprove it. In practice, the Minister may modify the amount proposed by 
the consultative commission. Once the proposal has been approved in 
writing by the Minister, the offender is required to pay immediately. Failure 
to do so results in the compounding procedure being cancelled. As in 
Mauritania, payment of a fine through compounding is regarded as a first 
offence in determining second or subsequent offences. Successful 
implementation of a compounding procedure has the effect of preventing 
any legal proceedings in respect of the same offence from being brought 
against the offender. 

The Marine Fisheries Code of Guinea*^ contains similar prorisions 
empowering the Minister, or his representative, in addition to any other 
penalty, to suspend or cancel a fishing licence for a breach of any provision 
of the law or of the regulations made thereunder as well as any provision of 
the licence. Suspension of a fishing licence issued in respect of a vessel may 
var)’ from 1 to 6 months for a first offence and from 2 to 1 2 months for a 
second or subsequent offence. The Minister or his delegate may compound 
any offence prescribed in the law and the regulations made thereunder by 
accepting a sum of money not less than the minimum specified fine and not 
exceeding the maximum specified fine for the offence in the law. Failure by 


*' Marine Insheries Code of 14 April 1998 (Act No. 98-32 of 1998) 

“ The Chief of the regional services of the ministry responsible for marine fisheries is 
competent to compound offences related to artisanal fishing. 

*’ See Articles 65 to 67 of the Fisheries Regulations of 10 June 1998 (Decree No. 98- 
498 of 1998). 

*• Marine Fisheries Code of 15 May 1995 (Act No. L/95/13/(iTRN of 1995) 
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the offender to pay within the prescribed period leads to court proceedings. 
As in both Mauritania and Senegal, the compounding of an offence counts 
as a first violation for the purpose of determining subsequent offences. After 
completion of the "transaction" procedure, no legal action can be brought in 
respect of the same offence against the offender. 

The recent fisheries legislation of the Republic of the Congo** provides for 
a "transaction" pnxredure whereby the Minister responsible for marine 
fisheries or his representative may compound any offence prescribed in the 
law and the regulations made thereunder. The Minister or his representative, 
as the case may be, is assisted by a consultative commission in order to 
determine the fine to be imposed on the offender, which must not be less 
than the minimum specified fine for the offence in the law. The proposed 
fine must be paid within two months. In addition, the Minister or his 
representative may order the confiscation of nets, gear or catch that were 
seized. No "transaction" procedure can be initiated by the Minister or his 
representative if a person had already been convicted for a breach of the 
fisheries law within the same calendar year. As in other francophone 
countries, successful completion of the "transaction" procedure makes it 
impossible to bring any legal action in respect of the same offence against 
the offender. 

VCtiile the fisheries legislation of Madagascar** relies primarily on a criminal 
enforcement system, it also provides for an administrative penalty scheme 
designed to improve enforcement of regulations governing the shrimp 
industry-. A recent decree*’ establishes a gradual administrative penalty 
scheme authorizing the fisheries administration to, first, impose monetary 
penalties for breaches of certain pro\isions of the fisheries law and 
regulations and, second, to withdraw a fishing licence, h'or example, failure 
by any licence holder to report monthly and yearly catch data within a two- 
month period results in the licence holder being punished by a pecuniary' 
penalty amounting to 10% of the licence fee. If the person does not comply 
with reporting requirements within the next 30 days, his licence is 
automatically withdrawn. A similar scheme is also used to sanction licence 
holders failing to furnish economic and financial data to the "Observatoire 
Economique" within the prescribed period. In such instance, a monetary 


** Marine Fisheries .'Kct of 1 February 2(XX) (.\ct No. 2-2000 of 2000) 

“ Ordinance No. 93.022 of 4 May 1993 regulating fisheries and aquaculture activities 
*’ Decree No. 2(KK)-415 of 16 June 2000 on the granting of fishing licences in the 
shrimp fisheries 
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penalo' amounting to 50% of the licence fees is imposed the first year and in 
case of a second violation, 20% of the licences are withdrawn. 

Like in other francophone countries, the Malagasy fisheries legisladon 
enables the Minister responsible for fisheries and aquaculture to compound 
any offence prescribed in the law. 

2.1.4 Legislation of Asian countries 

On the Asian continent, there are some examples of administrative sanctions 
in fisheries law. In Viet Nam, the 1989 Ordinance on the Conservation and 
Management of Living Aquatic Resources''** determines that offenders will be 
fined, depending on the nature of the acts, with administrative or criminal 
penalties as provided by law. Of additifinal importance is the 1990 Maritime 
Code''"*, which applies to all sea-going ships that engage in exploiting, 
exploring and processing maritime resources. These basic legal documents 
have been implemented by separate government decrees that contain a large 
number of fisheries and fisheiy-related violations, and by circulars. 

The Vietnamese approach can be illustrated by Goi'emment Decree No 
92! 1999/ND-CP on sanctions against administrative liolalions in the maritime fielcT^. 
The Decree, which implements the 1990 Maritime Code, defines the 
sanctions for violations in relation with sea-going activities and applies, 
among others, to fishing vessels. Sanctions can be a warning or pecuniary 
penaltv’. Depending on the namre and seriousness of the violation, addidonal 
sanctioning forms, such as the confiscation of materials or revoking licences, 
may be imposed. The Decree empowers a range of persons to impose 
pecuniaiy penalties (and additional sanctions), depending on the level, as 
follows: 


• Maritime safetv’ inspector (up to €1 1”) 

• Regional chief maritime safetv’ inspector (up to € 5,450) 

• Maritime port authority director (up to C 5 4.50 as well) 

• Central-level chief maritime safety inspector (up to €10 900) 


“ Ordinance on the Conservation and Management of Living .\quatic Resources of 25 
April 1989. 

The Maritime Code of Viet Nam was adopted on 30June 1990. 

™ This Decree was adopted on 4 September 1 999. 

One Viet Nam Dong (VND)= .000054 € 
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• In addition, the Presidents of the various so-called "People 
Committees" (local executive organs) may also be competent to 
handle administrative violations of the law. 

The Decree contains a large section on sanctioning procedures. For fines up 
to 20 (XH) VTslD, on-the-spot sanctioning decisions are issued. VCTten it 
concerns higher fines, violations are recorded, after which the competent 
authorit)' issues a decision within 15 days (and subsequently - within 3 days - 
sends the decision to the alleged offender). According to the Decree, 
separate administrative legislation, namely the 1996 Ordinance on Handling 
of Administrative Violations, regulates these procedures in detail. Any 
sanctioned organization or individual has the right to complain about 
sanctioning decisions following the 1998 Law on Complaints and 
Denunciations. In case of disagreement with the complaint-settling 
decisions, they have the right to complain further to the immediately 
superior person or initiate administrative lawsuits in tire courts with the 
required competence. The procedures for lodging and settling complaints 
and initiating lawsuits have to comply with the Ordinance on the Procedures 
for Settling Administrative Cases, and - again - the 1996 Ordinance on 
Handling of Administrative Violations. 

Other Asian countries that provide for administrativ'e sanctioning systems in 
their fisheries law' include Cambodia. According to the law'^-, the district and 
provincial fisherv' authorities as well the Department of Fisheries (under the 
Ministry of Agriculture) have the power to impose administrative fines, each 
authorin' up to a certain level. The law provides for administrative appeal 
against decisions imposing penalties up to the Ministjy and, in certain 
circumstances, access to the court. 

In the Philippines (formerly ruled by the Spanish and currently having a 
mixed system of civil and common law), the recently adopted Fisheries 
Code’^ empowers the Department of Agriculture to impose administrative 
fines up to a specific level and for specific violations. Illegal fishing by a 
foreign vessel in the Philippine w’atcrs is punishable by an administrative fine 
ranging from US $50 000 to US $200 000. In addition, the Secretarv' of the 
Department is authorized to impose administrative fines up to US SI 80’* for 
a number of minor offences such as failure to comply with minimum safety 
standards or the construction and operation of fish corrals/ traps, fish pens 


” Fisheries Management and Administration, Fiat-law No. 33 of 9 March 1987. 

Fisheries Code of 1998 (Act No. 8550 of 1998). 

’* One PHP = 0.018 US$ 
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and fish cages. Besides, the Fisheries Code authorizes the Department to 
issue so-called Fishert' Administration Orders for the conservation, 
management and sustainable development of fisheries and aquatic resources. 
Some of these Orders, for example concerning prohibited fishing gear, or 
the catch, purchase and export of specific species such as whale sharks and 
manta rays, empower the Director of Fisheries and Aquatic Resources to 
impose administrative fines up to 5 000 Pesos^*. 

The fisheries law of China'’*, being the world's top fish producer and one of 
the largest fish exporting nations, contains provisions on administrative 
penalties, too. The law, which was amended in 2000, sets out a number of 
woladons to be sanctioned with fines, revocation of licences, confiscation of 
catches and gear, etc. According to the law, the various administrative 
fisheries departments and authorities are responsible for imposing the 
penalties, including "on the spot" decisions. 

The fisheries law of Malaysia'” authorizes the Director-General to cancel or 
suspend any fishing licence for such period as he deems fit where there has 
been a breach of any provision of the Act or any of the conditions of the 
licence. Decision by the Director-General may be appealed to the Minister 
witliin 30 days from the cancellation or suspension. After hearing the appeal, 
the Minister by order may allow or disallow' the cancellation or suspension of 
the licence. His order is final. 

The Fisheries Act contains provisions on compounding of offences. It 
provides that any fisheries officer may compound any offence (except those 
expressly specified under sections 8a, 11.3, 15.1 and 16) under the Act for a 
sum not less than 500 ringgit (except for any offence under section 43.1 not 
less than 100 ringitt) and not exceeding the maximum fine for that offence, 
provided that it is a first, second or third offence only. 

Similarly in Sri Lanka, the fisheries law’* empowers the Director or the 
licensing (Officer, as the case may be, to cancel a licence in the event that the 


See for example Fisheries Administrative Orders (FAO) 155 (Series of 1986), 164 
(Series of 1987), 188 (Series of 1993) and 193 (Series of 1998), accessible at 
www.bwf.org/bk/laws. For FAO 193 (Series of 1998) sec www.flmnh.ufl.edu/fisb/ 
Sharks/InNews/WbaleSbark.htm 

’* Fisheries I jiw of the People’s Republic of China of 20 January 1986, as amended in 
2000. 

Fisheries Act 1985 (Act No. 317 of 1985) 

™ Fisheries and Aquaric Resources Act of 11 Januaiy 1996 (Act No. 2 of 1996). 
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licence holder has contravened any of the provisions of the Act or any 
regulations made thereunder or any terms and conditions of the licence or 
has been consicted of an offence under the Act. A decision by the Director 
or the Licensing Officer is subject to an appeal, in writing, to the Secretarj- of 
the Ministry within 30 days from receipt of the decision. Decision to approve 
or disapprove the cancellation of the licence by the Secretary is final and 
conclusive. 

Any offence, except one under section 27 (use or attempt to use or be in 
possession of any poisonous, explosive or stupefying substances or other 
noxious or harmful material or substance), may, in the case of a first 
offender, be compounded by the Director for a sum of money equal to not 
less than one fifth of the maximum fine that can be imposed for such 
offence. Compounding of an offence is subject to the approval of the 
Minister. It must be notified in writing to the Magistrate’s court where a 
prt)ceeding is pending where it will have the effect of an acquittal. 

2. 1 .5 Legislation in Latin American countries 

Administrative penalty’ systems appear in a number of Latin American 
countries, many of which have a civil law tradition. The fisheries legislation 
of Ecuador’’ di\ndes sanctioning power between local fisheries inspectors 
and the Director Cieneral of Fisheries, the first being responsible for dealing 
with acts of deceit {defraudacion), the latter for all other violations of the law. 
Ix)cal fisheries inspectors have to issue a decision within 48 hours, the 
Director General within a maximum of 16 days. Decisions of the local 
fisheries inspectors may be appealed within 3 days before the Director 
General and decisions of the latter within 3 days before the Tribunal of 
Appeal {Tribunal de Apetacion). According to the law, the Tribunal consists of 
four government representatives: the Sub- secretary- of Fisheries Resources 
accompanied by delegates (layv)’ers) of the Ministries of External Relations, 
Defence and Natural Resources. Sanctions include fines, the level of which 
depends on the gravity- of the violation as well as other circumstances. In 
case of repeated offences, fines yvill be doubled, while resistance to 
inspection or capture of the vessel yvill lead to a 1/3 higher fine (yvithout 
prejudice to the application of the Criminal Law {Codigo Penal)). In case of 
non-timely payment of the fine, property- and possessions may be seized 


” Decreto Supremo No. 178, de Pesca y Desaroilo Pesquero of 12 February 1974. as 
amended 
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according to the procedures as defined in the Code of Civil Procedure 
{Codigo de Procedimiento Ciml). 

In Argentina, fishing acrivities were traditionally regulated by a scattered set 
of laws, decrees, regulations and resolutions. In 1998, a new comprehensive 
fisheries law was adopted (and substantially amended in 2001)*®. The 
authority that applies the law {autoridad de applicacion) and takes sanctioning 
decisions is the Secretarj^ of Fisheries (or by delegation the Sub-secretar)' of 
Fisheries and Aquaculture or any other future entity). Provincial jurisdictions, 
however, apply the law when it concerns violations within 12 miles from the 
coastline. Depending on the circumstances of the case, a variety' of 
administrative sanctions can be imposed (without prejudice to criminal 
sanctions where applicable), such as warnings, fines, suspension from the 
fisheries register and the confiscation of catches and gear. The procedure 
provides for a notice to be served upon the alleged offender, who - within 10 
days - can deny or admit to have committed the infringement (in which case 
the applicable sanction could be reduced by 50% or 75%). Within 5 days 
from the initial decision to impose a penalty', the alleged offender may 
request the autoridad de applicacion to reconsider its decision, after which a final 
decision is taken within 20 days. Subsequendy, appeal may be lodged within 
5 days from the final decision befitre the National Chamber of Appeal in 
Federal Administrativ'e and Contentious Matters (Camara National de 
Apelaciones en lo Contencioso Administrativo de !a Capital Federal). As in Ecuador, 
also in Argentina non-timely payment of the fine leads to application of the 
Code of Civil and Commercial Procedure (Codigo Procesal Civil j Comercial). 

In Peru, the fisheries law*' expressly stipulates that violations shall be dealt 
with administratively (u-ithout prejudice to actions under civil or criminal 
law). Sanctions include fines, the level of which is set by ministerial 
resolution. They are imposed by the Commission of Sanctions of the 
Ministry' of Fisheries or by Regional Commissions, depending on their 
competence. The Commission of Sanctions consists of various government 
officials. Under exceptional circumstances, the Commission may invite a 
representative of the private fisheries sector. Before imposing any sanctions, 
the Commissions consider a number of circumstances, such as the nature of 
the infringement, the intention of the offender, damages caused to natural 


In Argentina, the basic fisheries legislation is the Ley de Pesca of 6 January' 1998 (Lef 
No. 24.922 of 1998) as amended by the Lej de Pesca of 18 September 2(X)1 sohre 
Procedimiento de sanction de infracetones a la No. 24.922 (L^ No. 25.470). 

*' Lgi General de Pesca of 21 December 1992 (Decreto Ley No. 25.977 of 1992) 
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resources and the environment, the economic benefits obtained and 
repetition of the offence. Decisions of the Regional Commissions may be 
appealed to the Commission of Sanctions. Decisions of the latter may be 
appealed to the Vice-Nfinister of Fisheries. 

In 2001, Peru adopted a special law to reg;ulate aquaculture activities'*’. 
Offences under the aquaculture law are sanctioned administratively (without 
prejudice to actions imder civil or criminal law). Sanctions include fines, the 
level of which depends on the damage to the hydro-biological resources and 
the illegally obtained benefits. According to the law, the competent body 
(organo competent^ within the Ministry' of Fisheries imposes the sanctions. A 
regulation, also adopted in 2001, further implements the law. 

According to the fisheries legislation of Colombia*^, the National Institute 
of Fisheries and Aquaculture (INPA) imposes sanctions, which range from 
warnings and fines to revocation of licences and confiscation of catches and 
gear. Tlie level of the fine is related to the average, daily minimum wage and 
depends on the seriousness of the offence and other relevant circumstances. 
Of interest is that the law expressly distinguishes between inland fisheries 
(with fines ranging from one to 1 (XX) days of minimum wage) and marine 
fisheries (from 1 to 100 (XX) days of minimum wage). Appeal to the decisions 
of INPA is possible within the terms of the Code of Administrative Disputes 
{Codigo Contenrioso Administrative). 

Of particular interest is the regulator)' framework adopted by Chile, being 
amongst the world’s leading fishing and fish exporting economies. The 1 989 
General I,aw on Fisheries and Aquaculture (revdsed and consolidated in 
1991) contains a large section on v'iolations, sanctions and procedures'*^. 
Knowledge of the latvsnits for v'iolation of the law corresponds to the judges 
of the civil coun {jueces civiks) with jurisdiction over the communes w'here the 
violations were committed or initiated. Special jurisdiction rules exist for 
violations committed and initiated in the territorial sea or in the exclusive 
economic zone and for violations committed by foreign fishing vxssels. 
Officers of the National Fishen’ Service that become aware of violations of 


^ hey de promodony desamllo de la acuicutlura of 25 May 2(X)1 (hey No. 27.460 of 2(X)1) 

In Columbia, the basic fisheries legislation is the h^ General de Pesca of 15 January 
1990 (Lo No. 13 of 1990) as supplemented by the Dccreto of 4 October 1991 (Decrcto 
No. 2.256 of 1991). 

1^7 General de Pesca y .'Xcmcultura of 22 December 1989, as amended (L/y No. 18.892 
of 1989) 
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the law denounce them to the court and in addition notify the accused to 
appear in court. The law contains detailed rules on the court proceedings, 
including rules on hearing, evidence, judgment and payment of the fine. An 
appeal is lodged before the Court of Appeals {Carte de Apelaciones) within 10 
days from the notification of the decision in the first instance. The law 
contains detailed rules on the appeal procedure as well. 

The federal fisheries law of Mexico establishes several tj’pes of 
administrative sanctions including warnings, suspension and revocation of 
permits, imposition of fines, confiscation of catches and gear and closure of 
fishing facilities*^ The Secretar)' of Fisheries imposes the sanctions (without 
prejudice to any criminal sanctions where applicable). Fines are assessed 
depending on the type and severity of the violation and the economic 
situation of the offender, and can range from 20 to 20 000 times the 
minimum wage of the Federal District. Recurring fines can incur twice the 
amount of the original fines. Decisions {resotnciones) of the Sccretaty' may be 
reviewed through the procedure set forth in the fisheries law. A request 
thereto must be filed to the Secretary within 15 days. Upon review of the 
request, the Secretaty may confirm, modify or cancel the contested 
resolution. Pending review, execution of the contested resolution must be 
held up. In case of final decisions {nsoluciones defmitivas), the appeal procedure 
established in the Federal Law of Administrative Proceedings (Ley Federal de 
Procedimiento Administratii’d) must be applied or the matter referred to 
competent judicial instimtions (the administrative courts). 

In El Salvador, the fisheries law** also establishes an administrative 
sanctioning system. Again, infringements are divided into minor, serious and 
very serious and fines depend on the gravity of the violation and the 
economic situation of the offender. Repetition of an infringement leads to 
the fine being doubled. The General Director of Fisherj' Resources (under 
the Ministry of Agriculture and Farming) imposes the fines (without 
prejudice to any action under the criminal law where applicable). The law 
provides for the possibility of a hearing. The Director may grant the alleged 
offender an additional period of 8 days to prepare his defence, after which 
the Director takes a definitive decision within 3 days. Decisions of the 
Director may be appealed before the Ministiy within 3 days from the 


•5 Lo de Pesca of 23 June 1992 and Reglamento de la de Pesca of 17 July 1992 

** Ley General de las actividades pesqueras of 14 September 1981 as amended (Decreto Ley 
No. 799 of 1981) 
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notification of the initial decision. The Civil Procedures I.aw {Codigo de 
Procedimientos Civi/es) is applicable to the procedure in the appeal. 

Finally, the 1996 fisheries decree of Cuba contains an administrative penalty^ 
system*’. Tlie power to impose monetary penalties lies with inspectors 
authorised by the Ministry' of Industrial Fishing and the Ministry of Internal 
Affairs. Appeal to their decisions can be lodged within 3 days to the 
provincial fisheries authority (autoridad pesquera provincial), which renders a 
final decision within 1 5 days. No further administrative or judicial appeal is 
possible. In addition, of importance is a recent Decree on infringements 
concerning the tenure and operation of boats, including fishing vessels**. 
Here the Port Authorities impose fines for a number of minor and serious 
infringements. Appeal is possible within 5 days from the notification of their 
decision before the National (ihief of Port Autliorities. Again, no further 
administrative or judicial appeal is possible. 

2.1.6 Legi.slation in North America 

In the United States of America, two statutes provide the general 
underpinning for the extensive administrative sanction system of 
enforcement utilized by the National Oceanic and Atmospheric 
Administration (NOAA)*’. One portion is supplied by the Magnuson-Stevens 
Fisheiy Conservation and Management Act^ (the Magnuson Act), the other by the 
Administratii<e Procedure AeP' (APA), which is a general law applicable to all 
federal administrative action. VCTiile the APA provides the general procedural 
authority guiding NOAA’s process ft)r assessing sanctions, the Magnuson 
Act provides the specific substantive law to be applied in particular action. In 
sum, the APA and the Magnuson Act have constant interplay in the fisheries 
context. 

The APA takes the approach of having a single law apply to all federal 
agencies. Prior to the .\PA, ty’pically, an agency’s enabling legislation gave 
some mention of specific, or more often, vague formulations of how 


*’ Reglamenlo de pesca of 28 May 1 996 {Decrelo No. 1 64 of 1 996) 

** Keglamento de las infracciones sobre la teneneia y operacion de emharcaeiones of 19 July 1999 
(Decrelo Ijcy No. 194 of 1999) 

^ NOAA is responsible for enforcing the Magnuson-Stevens Fisheries Conservation 
and Management .3ct, prosecuting violations, assessing sanctions and collecting fines. 

'*> The Magnuson-Stevens Fishery Conseivation and Management Act, 16 U.S.C. 1801 
et seq., was enacted in 1976. 

The Administrath'e Procedure Act, 5 U.S.C. 551 et seq., was enacted in 1946. 
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authority' was to be exercised. Just as common was no mention at all in 
enabling legislation of how administrative power was to be used. The APA 
was therefore an attempt to impose s(tme controls and consistency on the 
growing role of federal agencies and the administrative process. It defines the 
basic administrative powers (rule making'*’, adjudication’’, and licensing), sets 
out the procedures to be followed in exercising these powers and provides 
for judicial review of exercise of administrative powers. Sanctions that may 
be imposed by an agency include "the whole or a part of an agency — 

(A) prohibition, requirement, limitation, or other condition affecting 
the freedom of a person; 

(B) withholding of relief; 

(Q imposition of penaltv' or fine; 

(D) destruction, taking, seizure, or withholding of property^ 

(E) assessment of damages, reimbursement, restitution, 

compensation, costs, charges, or fees; 

(F) requirement, revocation, or suspension of a licence; or 

(G) taking other compulsory or restrictive action. 

The APA sets out the details of a check and balance mechanism for the 
exercise of the agency’s powers, including the public’s right to information, 
protection of indivtiduals whose records are maintained by an agency, the 
tight of the individual to a civil claim if the agency does not comply with the 
requirements of the APA in respect of the individuals protection and the 
right of review of agency' action. Review of exercise of administrative powers 
is not restricted to decisions made or actions taken by the agency. It also 
applies to rule making. If the Act governing or regulating a specific matter 
provides for detailed procedures for the use of administrative penalties, the 
APA need not be used. 

The APA requites the proponent of a rule or order to carry' the burden of 
proof In administrative adjudications, ty’pically, NOAA is seeking an order 
from the administrative law judge that: 1) a law or regulation was v'iolated; 2) 
the respondent is liable and; 3) imposes a sanction. Unless a specific statute 
changes the burden of proof (as it does at times for affirmative defences or 
rebuttable presumptions), the APA always places the burden of proof on the 
government. In addition, in the administrative context, the standard of proof 


5U.S.C.553 
»» 5U.S.C. 554 
« 5 U.S.C. 551 (10) 
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is the civil standard of preponderance of the emdence (as opposed to bgond a 
reasonable doubt in criminal matters). 

By creating two separate sections, the Magnuson Act clearly distinguishes 
criminal offences from civil penalties. While most prohibited activities'^ 
punishable by civil administrative sanctions’’*’, the Act provides for a few 
criminal offences®^, e.g. to resist a lawful arrest, and illegal fishing by a 
foreign vessel. The amount of a civil penalty must not exceed S120(X)0 for 
each violation’*, provided that each day of a continuing violation constitutes 
a separate offence. Although $120 000 is the statutory’ maximum, by having 
multiple counts in a single charging document for violations committed over 
a period of time, the total sanction amount can climb very high. It is not 
uncommon for violators to admit liability’ for the violation but to contest the 
amount of the sanction. A hearing in front of the administrative law judge 
can be requested to litigate liability, the amount of the sanction, or both. The 
administrative law judge has the power to depart from the agency’s 
suggestion and to impose the amount of sanction he chooses. Any person 
who is found to have committed an act prohibited under section 1857 of the 
Magnuson Act may request a hearing. In practice, not many cases go to a 
hearing and in fact most cases are settled with all parties executing a written 
agreement containing the terms of setdement. 

In addition to monetary sanctions, the Magnuson Act specifically pnmdes 
for sanctions concerning the pennit itself”. These sanctions can be imposed 
for cause or for unpaid sanctions. In imposing a sanction with respect to the 
permit itself, the Secretary is required to take into account the gravity of the 
prohibited acts for which the sanction is imposed and, with respect to the 
violator, the degree of culpability and any history of prior offences. Sanctions 
concerning the permit for cause or for unpaid penalties are very effective. 
The permit represents the authority' to fish, and if taken away, ev’en 
temporarily, then the ability’ to fish is lost. Lost fishing time is often more 
costly than any outright monetary sanction. 


■>5 16U.S.C. 1857 
16U.S.C. 1858 
’’ 16U.S.C. 1859 

This amount is adjusted periodically for inflation. The Federal Civ-il Penalties 
Adjustment Act of 1990, Public Law No. 101-410, as amended by the Debt Collection 
Improvement Act of 1996, Public laiw No. 104-134, raised the maximum amount of 
monetary sanction across the spectrum of federal law. 

« 16 U.S.C. 1858(g) 
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As in most fisheries legislation, the Magniison Act authorizes seizure and 
forfeiture of vessels, cargo, stores, furniture, appurtenances and fish or the 
fair market value thereoP"®. 

TTie Magnuson Act authorizes maritime liens for unpaid civil administrative 
sanctions, but in practice that mechanism has not proved successful for 
NOAA, so this authority is rarely used. 

In Canada, the administrative system which had developed relied on the 
following brief and general grant of authority. This authority' is found in 
section 7 of the Fisheries Act which provides the Nfinister of Fisheries and 
Oceans the authority in his "absolute discretion" to issue or authorize the 
issue of fishing licences. In applying his authority', the Minister had included 
licensing conditions which had allowed for sanctions to be imposed. 

When this "absolute discretion" authority, which had been used as a basis for 
administrative sanctions, was challenged in Matthews v. Canada (Attorn^ 
General)f'^^ the Minister argued that this sanctioning authority was contained 
within the grant of absolute discretion given him by the legislation. He 
argued that it would at least indirectly help attain the Act’s goals of 
managing, consening, and protecting fish. The Court concluded otherwise 
and determined that the connection to the Act’s objectives was too "indirect 
and remote to be seen as properly w'ithin the purview of the clear mandate 
given to the Minister." The C<jurt invalidated the use of administrative 
sanctions which had been in use by the Ministiy saying, "If the Minister 
wishes to impose a penalty' against a person who has reportedly violated the 
Act, the Regulations'®^, or the terms of his or her licences. Parliament, by 
providing the ptenal provisions of the Act, has directed how that purpose is 
to be met, by prosecution under the Act." 

Not only did the Act provide for penal sanctions as a way to deal with 
violations but the courts were also concerned about procedural safeguards at 
the administrative level. The ct)urt determined that administrative sanctions 


"» 16 U.S.C. 1860(a) 

101 1997 ^ ] PC 206, affd 242 NR 181, leave to appeal to the Supreme Coun of 
Canada refused (2000) 255 NR398. 

\XTiilc the Matthews case involved a violation of a licence condition, another case, 
Ketly V. Canada (Attorney General), inv'olved a violation of regulations where the Minister 
imposed sanctions, also based on his "absolute discretion" in section 7 of the Fisheries 
Act. Again the federal court invalidated this as a basis for the Minister’s use of sanctions 
citing the same reasoning as the Aiattbews case. 
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were foreclosed by the structure of the Act. The provision (in the Act) does 
not specifically authorize the Gov^emor in Council, to provide by sanction or 
penalt)' a punishment for violation of the terms of a licence. Since that 
matter is specifically dealt with by Parliament under the Act, and is not 
specifically included in the regulator)- authority vested in the Governor in 
Council or the Minister, it is implicidy excluded from the regulator)- powers 
delegated under the Act. It is implicit that Parliament did not intend that 
penal powers are to be exercised by the Minister. So the Minister could not, 
therefore, exercise authorit)- for the purpose of imposing penalties or 
sanctions for past licence violations as had been done in the Matthews case'®^. 

This view was affirmed by the Appellate Court. Given the Canadian 
decision, it might be concluded that a clear, affirmative basis of legislative 
authorit)- for utilizing a scheme of administrative sanctions is preferable. 

2.1.7 legislation in New Zealand and the South Pacific 

All of New Zealand's commercial fisheries are managed under a quota 
management system. The majority of violations, and virtually all serious 
\-iolations of New Zealand’s fisheries laws, are handled with traditional 
criminal prosecutions,'“* however, administrative sanctions are used for 
some purposes. The use of administrative penalties applies only in respect of 
minor offences and where it would be appropriate to impose an 
administrative penalty in light of the previous conduct of the vessel and the 
accused person. The New Zealand Fisheries Act 1996^^^ actually expands the 
use of administrative sanctions for minor violations. The Minister has power 
to impose administrative sanctions as part of the punishment in serious 
cases. (Some of this power, specifically the power to decide what happens to 
property- once forfeited, has been transferred to the courts under the 
pro\isions of the Fisheries Act 1996. The Minister had been able to extract 


Section 83 of the Fisheries .\ct pros-ides, "Uxcept as otherwise pro\-ided in this Act, 
all penalties and forfeitures under this ,-\ct or any of the regulations are recoverable and 
enforceable by summar)- proceedings taken under the provisions of the Criminal Code 
relating to summar)- com-ictions." 

VC'ith potentially high monetai)- fines (upped to $500 000 in the new law) and 
vessel, gear, quota and catch forfeitures as w-ell as the possibility of 5 years 
imprisonment for the most serious t)pes of fraud offences. 

105 New Zealand had been in transition for several years between the Fisheries Act 
1983 w-ith a focus on fisheries sustainability to the Fisheries Act 1996 with its focus 
on an ecosystem based approach to fisheries management. Stuart, S., Infringement 
Follow- Up and Sanction Scheme, International Conference on MCS, Brussels 2000. 
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addidunal monetary' penalties if he was going to release the forfeited 
property.) In addition to this sort of administrative sanction authority, minor 
violations are also capable of being dealt with by administrative sanctions. 

The Fisheries Act 1996 enlarges the powers of the Minister of Fisheries by 
granting wider powers of enforcement. The 1996 Act became fully effective 
on 1 October 2001. Tbe Act now allows an infringement fee to be imposed 
on \iolators by the Minister of Fisheries. The infringement notices 
containing the fees can be written by a Fisheries Officer on the spot, 
although some infringement notices will be issued once all of tbe relevant 
information has been checked and considered. These fees are for 
recreational violations and can range up to € 393'"* for a single violation. The 
amount of the fee for a particular violation is specified by regulation. 

In Papua New Guinea (PNG) there is a systematic programme of 
administrative penalties for fisheries violations. In PNG, the Constitution 
provides a basis for administrative law'. Article 59 of the Constitution, 
entitled "Principles of Natural Justice", provides, "Subject to this 
Constimtion and to any stamte, the principles of natural justice are the rules 
of the underhing law known by that name developed for control of judicial 
and administrative proceedings." Article 60 goes on to provide "Particular 
attention shall be given to the development of a system of principles of 
natural and of Administrative law ..." 

The Fisheries Management Act of 1998, entrusts the management and 
development of fisheries in PNG to a National Fisheries Authority, 
comprised of the National Fisheries Board and the Authority, under the 
overall policy' direction of the Minister. Administrative proceedings are 
provided for in the 1998 fisheries law which requires the establishment of a 
Summaty' Administrative Panel to make determinations in Summaty 
Administrative PrcKeedings. The panel is to have representatives (w'ho are 
compensated for their participation): the Managing Director and one each 
from the legal profession and the fishing industiy. The Panel is to seek such 
evidence, advice and information Uiat it considers neccssarj-, and it is not 
governed by the strict rules of evidence. Initiation of Summaty' 
Administrative Proceedings against a violator can occur only after 
consultation and consent from the Public Prosecutor. Timeliness is required, 
the decision to initiate Summaty Administrative Proceedings shall be made 
within 48 hours of the issuance of a notice of violation and a hearing for a 


One NZD = 0.52 US$ 
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Sumtnan- Administrative Proceeding shall be set within 48 hours of the 
decision to proceed administratively. VCTiere there is a decision to handle the 
matter in Summary' Administrative Proceedings, the person whom the notice 
of \-iolation is serv'ed on shall be given notice of the hearing and shall have 
the right to appear, be heard, and produce evidence to counsel retained at his 
or her own expense. The alleged offender may admit to the violation in 
writing and a Summary’ Administrative Proceeding may be used. If a person 
denies a violation. Summary Administrative Proceedings may still be used, 
provided that the Public Prosecutor concurs. If the Public Prosecutor does 
not concur, the matter shall be referred for prosecution. 

Subject to the conditions listed above, and that the Summary Administrative 
Panel has determined that the person has s’iolated the Act, the Managing 
Director may impose administrative penalties. These penalties may include a 
fine in an amount not exceeding the maximum pHn-ided under the Fisheries 
Act (the amount is to be determined by the Panel), and the fair market value 
of any fish caught illegally. In addition, until the penalty is paid, the v'iolator 
may not engage in fishing or carry out any other acmity in fishing waters. 
The violator also shall be deemed to have consented to any seizure which 
took place in accordance with the law. After notification of the penalty 
amount, the person has three days to pay in full or the matter shall revert to 
a court of competent jurisdiction. The Panel may order that any item used or 
involved in respect of the violation be seized or confiscated but shall not 
impose a term of imprisonment or order forfeiture. The Panel’s decision is 
final and binding. 

In the Marshall Islands, eolations of the Marine Resources Act 1997^^ are 
dealt with either by traditional criminal prosecutions or by civil or 
administrative penalties. Civil penalties can be imposed where the Attorney 
General determines in writing that no criminal proceedings have been or will 
be instituted for the same contravention. The Act provides that the amount 
of a civ'il penalty must not exceed the ma.ximum amount of the fine 
prescribed in the Act and specifics that in assessing the amount of the civil 
penalty’ to be inflicted, the Court must have due regard to the gravity’ of the 
prohibited act or acts committed and, with respect to violators, the degree of 
culpability and any history of previous offences. 


The Marshall Islands Marine Resources Act was enacted on 3 .\ugust 1997. 


Copyrighted material 


Administratm sanctions in fisheries law 


41 


The Director of the Fisheries Authority (the Director)’®® may initiate an 
administrative procedure against any natural or legal person having 
contravened any provision of the Marine Resources Act. Decision to 
proceed administratively for any violation is subject to prior approval of the 
Attorney General and must be made within 48 hours of the issuance of a 
notice of violation by the Director or the person designated by him. The 
Marine Resources Act provides for tvvo types of adjudication proceedings 
depending on whether or not the alleged violator admits in writing to the 
violation. If the alleged violator admits to the violation, this matter is handled 
through summary administrative prtKeedings. In the contrary’, the violation 
must be determined in an adjudicator}’ administrative procedure, provided 
that the Attorney General consents to it. In the ev'ent tliat the Attorney 
General denies consent, the matter must immediately revert to a court of 
competent jurisdiction. If there is a decision to handle the matter in an 
adjudicator}’ administrativ’e procedure, the Director is required to set an 
adjudicator}' administrative hearing for the violation within 48 hours of that 
decision. In summary administrative proceedings, the Director disposes of 
the violation by accepting an administrative penalt}’, the amount of which 
must not exceed the fine or penalt}' specified in the Act, plus the fair market 
value of any fish caught illegally. Pending full payment of the administrative 
penalty, the violator must not engage in any fishing or related activities in the 
Marshall Islands waters. Failure to pay the administrative penalty in full 
within three days of notification of such penalty assessment has the effect of 
rendering the summaty’ administrative proceeding nuO and void and results 
in the matter being immediately reverted to a court of competent 
jurisdiction. On payment of the administrative penalty’ in full, the Director 
may order the release of any article seized under die Act or the proceeds of 
sale of such article. Any decision taken or order given by the Director in 
summary administrative proceedings is final and binding. Tlte Director does 
not have the autliority to impose a term of imprisonment. Timely payment 
of an administrative penalty'** resulting from summar}’ administrative 
proceedings must be notified in writing, under the signature of all parties, to 
the Court. 


'** In the Marshall Islands, this authority is known as the Marshall Islands Marine 
Resources Authority. 

Note that section 103(6) stipulates that "Summary Administrative Proceedings for 
any violation shall ... be satisfied upon payment of one half of the maximum fine set for 
such violation ..." (emphasis added). 
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In addition to monetan- penalty, the Marine Resources Act pro\'ides for 
licence sanctions. As in the U.S., licence sanctions (revocation, suspension, 
or imposition of additional conditions on or restrictions on licence use) may 
be imposed for cause or for unpaid sanctions. 

Finally, it is interesting to note that, although the Marshall Islands has 
enacted an Administrative Procedures Act (equivalent to the American APA 
described above), the provisions of this Act do not apply to the Marine 
Resources Act due to the fact the latter contains detailed procedural rules. 

2.2 Main features characterizing administrative sanctions 

The survey of selected fisheries legislation throughout the world reveals that 
most countries have adopted provisions concerning the application of 
administrativ'e sanctions in order to deal with fisheries infringements. 
Generally, the basic fisheries law specifies the acts and omissions that 
constimte offences, infringements or violations and usually includes the 
related penalties. For monetan’ penalties, lawmakers may empower the 
execuriv'e authority to set the levels of fine through regulations so as to make 
it easier and swifter to adjust such levels to inflation (e.g. in Spain*'") or may 
link the levels of fine to a neutral economic parameter (e.g. minimum wage 
of the F'ederal District in Mexico). In addition, the law may contain 
provisions of a procedural nature, for example rules on notices, hearing, 
evidence, appeal etc. VCTiile fisheries legislation of some countries such as 
Malta or the Marshall Islands provide ample details on procedural rules, 
others, particularly in francophone Africa, have adopted limited provisions 
of a procedural nature. These rules, however, may be further regulated 
through administrative legislation applicable across the spectrum of 
legislation such as in the U.S. and Mexico. Moreover, to prevent protracted 
judicial proceedings, a growing number of countries the world over (with the 
exception of Latin America) have enacted fisheries legislation providing for 
out-of-court settlement mechanisms, generally referred to by lawmakers as 
compounding of offences or transaction. 

2.2.1 Executive authority’ 

The main distinguishing feature of an administrative sanction as opposed to 
criminal and civil law enforcement is that (at least in the first instance) the 


In Spain, the de Pesca 2(K)1 authorizes the Government to adjust fines by Royal 
Decree. 
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decision to impose an administrative sanction is under the control of an 
administrative authority instead of a court. Often, the executive authority is 
the Minister responsible for fisheries or the chief executive officer in the 
fisheries administration (Director or Secrctarj’), but further delegation is 
sometimes possible. Subject to certain conditions, some fisheries laws 
direcdy empower other government (enforcement) officers to impose 
administrative fines, for example local fisheries inspectors (e.g. Croatia and 
Slovenia) or harbor authorities (e.g. Cuba). Competence may be divided 
among a hierarchy of executive authorities depending on the level of the 
fine, such as in Equatorial Guinea, Spain or V'iet Nam. Competence may also 
be divided between federal or state authorities on the one hand and 
provinces or communities on the other hand, like in Argentina or Spain. 
Some jurisdictions have established special commissions to assist the 
executive authority in assessing penalties (or establishing out-of-court 
settlements), for example in Albania, Peru, Mauritania and Senegal. 

Discretion 


Practically all administrative sanction systems seem to allow for some 
element of discretion by the executive authority and may require the 
authority to interpret legal or factual points in applying administrative 
sanctions. Most commonly found circumstances for consideration in the 
various fisheries laws are the following; 

• gravity, seriousness or nature of the infringement; 

• intention or fault of the offender (except for strict liability 
violations); 

• previous conduct/record of the offender (repetition of an offence 
generally leads to the imposition of a higher sanction; typically 
higher fines and other sanctions such as suspension or revocation of 
fishing authorization or non-eligibility for the offender to hold a 
licence for a specified period are imposed) 

• economic situation or capacity of the offender (solvency); 

• estimated economic benefits derived from the infringement; 

• type of fish or fisheries involved; 

• (technical and economical) characteristics of the vessel; and 

• damage caused to the fishery resource. 

Inclusion of such language in a fisheries law is primarily designed to ensure 
consistency and fairness in the administrative decision-making process. In 
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the U.S., for example, NOAA has developed a sanction schedule used as 
guidance for its agency prosecutors in assessing sanctions in individual cases 
so as to avoid that the level of sanctions proposed by the agency’s 
prosecutor be dependent on which prosecutor happens to be assigned to the 
case or the particular geographical location where the violation occurred. 
The sanction schedules are developed locally for those fisheries managed at 
the regional level. All schedules must undergo a review and approval process 
at the headquarters office before they can be formally adopted and used as 
part of the sanction schedule. Existing schedules arc regularly evaluated to 
assess whether they maintain their effectiveness. The process is a dynamic 
one and changes can be made easily and quickly to respond to emergency 
situations. The sanction schedule is an internal policy document, not a rule, 
and therefore is not required to be published in the Federal Register. Factors 
in a schedule that are considered in setting a particular sanction or the range 
of the penalty include the seriousness of the type of offence, relationship of 
the violation to the fishery' resource, frequency' of tiolation, and history' of 
the fishery. Aggravating and mitigating factors are also identified in the 
schedules and are taken into account. These factors entail the biological 
impact of the violation, impact on the viability of the regulatory scheme, 
extraordinary cooperation or lack thereof, attempted concealment of the 
violation, evasion, and the respondents’ prior record of convictions. Separate 
schedules are established for most levels of violations. In addition to setting 
a specific dollar amount or range for types of violations, the schedules 
usually list any other sanctions likely to be imposed for particular violations, 
for instance, seizure of catch or vessel (or both), permit sanction (suspension 
or revocation), etc. Repetition of violations incurs the harshest sanctions. 

Broad provisions enabling the licensing authority, being the Minister, the 
Secretary or the Director, to suspend or revoke a fishing authorization 
(typically where a person has contravened any provision of the Fisheries Act 
or any regulations made thereunder or any terms and conditions attached to 
the authorization or has been convicted under the fisheries law) are 
commonly found in fisheries legislation, for example in Sri Lanka and 
Mauritania. Unlike the U.S., few countries have established sanction 
schedules (or other safeguards'”) to ensure consistency and fairness in 


■” Besides fines, the Spanish law specifies any other sanctions, including suspension or 
revocation of fishing authorization, that can be imposed for particular violations. The 
Malagasy fisheries regulations governing the shrimp fisheries determine the 
circumstances whereby a fisheries licence must be automaticaUy withdrawn by the 
administration. 
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assessing and imposing administrative sanctions. No, or insufficient, 
safeguard restricting or limiting the discretionary power of the executive 
authority may lead at times to arbitrariness, particularly in countries where 
the rule of law is not yet established and where corruption is widespread. 

Review or appeal of decisions by executive authority 

All fisheries laws include the possibility of review of or appeal from the 
decision of the executive authority to impose an administrative sanction. 
Appeal may be limited to a reconsideration of the initial decision by a higher 
executive authority. This process is frequently used in countries of common 
law tradition such as in Sri Lanka, Malaysia and South Africa, to review 
administrative sanction decisions directly affecting the right to fish 
(su.spension or revcKation of a fishing authorization, non-eligibility of 
holding a fishing licence for a specified period). In Mexico, the fisheries law 
establishes an internal review procedure requiring the Secretary to review his 
own decision prorided that the request to do so is made by the aggrieved 
person within 15 days of notification of the decision. If the Secretaty' 
confirms his initial decision, then the appeal procedure set forth under the 
Lg' federal de Procedimiento Administrativo can be initiated or the matter can be 
referred to an administrative tribunal. 

In many countries, the decision is appealed before an external body, which 
can be a criminal court or an administrative or civil tribunal. In France, an 
administrative sanction imposed under article 13 of die fisheries law"’ can 
be appealed before an administrative tribunal. Review by an administrative 
tribunal is generally limited to determine whether a decision taken by an 
executive authority should be invalidated for breach of procedural rules or 
for lack of authority. Article 13, however, specifies that in instances provided 
for therein, the administrative judge is allowed to re\iew all legal and factual 
points and may substitute his judgment for that of the executive decision (as 
opposed to simply invalidating the decision)'". 


"2 .\rticle 13 of the Decree of 9 Januaiy 1852 provides for the suspension of rights and 
prerogatives of masters of fishing vessels and of fishing licences issued in respect of such 
vessels where a violation of the prohibited acts provided for under articles 6, 7 and 8 has 
been committed. 

In French administrative law this procedure is known as "recours de pleine 
jurisdiction" as opposed to "recours pour excfc de pouvoir". 
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2.2.2 Tjpe.s of administrative sanctions 

Administrative sanctions may take different forms. The survey of selected 
fisheries legislation shows that the most commonly used are tire imposition 
of a monetary’ penalty, a suspension or revocation of a fishing authorization, 
a temporart' ineligibility to hold a fishing authorization and the confiscation 
of catch, gear, equipment or vessel. To guarantee people’s rights, deprivation 
of liberty (imposition of a term of imprisonment) is excluded from the scope 
of administrative sanctions and can only be imposed by a criminal court. 
Apart from administrative monetary penalties and authorization sanctions, 
which can be imposed by the executive authority as an immediate result of a 
breach of law or regulations, other tt'pes of administrative sanctions are 
generally subordinated to the main sanction generally imposed by the 
court"'*. With regards to suspension or revocation of a fishing licence or 
permit, two approaches are used. One authorizes the executive authority to 
suspend or revoke a fishing authtirization any time a provision of the 
fisheries law or regulations has been contravened or a condition of the 
authorization has been breached regardless of the seriousness of the 
violation that has been committed. The other provides that such sanction 
can only be imposed where the holder of the authorization has been 
convicted of certain tjpes of violation under the fisheries law (generally 
related to the gravity of the violation or where the offence has been repeated, 
e.g. U.S. and Spain). 

Other types of administrative sanctions that were found include the loss of a 
fishing quota, the repayment of financial aid for vessels or maritime liens. 

2.2.3 Rules of procedure 

The main purpose of rules of a procedural nature incorporated in fisheries 
legislation is to guarantee constitutional rights or other similar basic legal 
rights. In countries relying primarily on a criminal enforcement system, few 
rules of procedure are found in fisheries legislation as criminal procedural 
rules apply, e.g. francophone African countries. In countries providing for 
administrative penalty schemes, one may opt for one of two approaches by 
either laying out detailed rules of procedure in specialized legislation or by 
applying procedural rules set forth in administrative procedure legislation. 


m These subsidiary-type sanctions are referred to as "sanctioncs accesorias" in Spanish 
and "sanctions acccssoires" in French. 
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which is applicable across the spectrum of legislation, e.g. US, Mexico and 
Spain. 

With the objective of protecting an individual’s rights, particularly due 
process and defence rights' >5, common procedures found in most fisheries 
legislation include: notice, hearing or written statement, and the right to 
appeal the administrative decision within a specified period. Once a violation 
has been committed, a notice is served upon the offender to inform her or 
him of the facts, the date and nature of the offence, the location and the 
assessed sanction. Notices are served prior to imposing a penalty so as to 
afford the accused a reasonable opportunin- to express their comments on 
the case. It can be done through a hearing or written statement. The decision 
of the executive authority' may be appealed within a specified pieriod to a 
higher authority or to civil or administrative courts. 

In the U.S., notices take different forms according to the seriousness of the 
violation that has been committed. At the lowest level, it is a verbal warning 
provided by a law enforcement officer to a suspected offender at the time 
the violation is detected. It does not carry any future consequences, is not 
tracked in NOAA’s enforcement database and docs not follow' formal rules 
or guidelines to control its use. A fix-it notice is used for ver)' low-level, 
technical violations that do not impact directly the fishety or marine 
resources. It is a written notice given by a law' enforcement officer at the 
scene of detection of the violation, if possible. The violator is required to fix 
or correct the violation within a specified period of time, typically 30, 60 or 
90 days. Due to the low-level of the violation and the shortage of staff, 
NOAA does not check for compliance after the expiration of the fix-it time 
period. However, if the offender is found to be in non-compliance a second 
time and the time period to fix the \'iolation has expired, there can be no 
credible claim of ignorance or mistake and the violator is unlikely to get off 
so easily. A written warning is the next step up and while it does not carry 
any monetary' sanction, it is an appealable charge and may be counted as a 
prior conviction for the purpose of increasing the amount of monetary' 
sanction for a subsequent offence. To deal w’ith low'-level \'iolations, NOAA, 
a decade ago, introduced a new process, known as summary' setdement. Its 
purpose is to provide an early offer to settle a case for a specified amount of 
money before it is referred to the agency’s prosecutor. For the most serious 
type of violation, a notice of violation and assessment (NOVA) is u.sed. The 


Depending on the eounrry considered, those rights may or may not have a 
constitutional status. 


Copyrighted material 



48 Adminhtraim sanctions in fisheries taw 

NOVA is an official charge that is served on the violator and combines the 
allegation of the violation, cites the statute or the regulations violated, and 
briefly explains the legal pnKcdure available to the accused and specifies the 
assessed sanction. Once a violator receives a NOVA, he or she may take one 
of four options: 1) do nothing, in which case the NOVA ultimately becomes 
final by operation of law and the fuU amount of the assessed sanction may be 
collected by NOAA; 2) ask for the charges to be modified on the basis of 
information he supplies; 3) request a hearing in front of an administrative 
law' judge to contest the aUegations made by the agency. A hearing is not 
automatically scheduled, it must be requested, unless parties are charged 
joindy and severally, in which case only one respondent needs to request a 
hearing. The other part\'’s rights will be adjudicated whether they are present 
to participate in a hearing or not; or 4) admit the violation and pay the full 
amount of the assessed sanction. 

In France, any administrarive decision affecting an individual’s right must 
contain the reasons therefor and can be appealed to an administrative 
tribunal. As already mentioned in this paper, the scope of the administrative 
judicial review depends on the authorin' conferred upon the administrative 
judge by a statuton' law. He may be authorized to either substitute his 
judgement to the executive authority’s decision or his ruling may be limited 
to determine whether the executive authority complied with prtHiedural rules 
in making its decision or had the required authority to make such a decision. 
Under article 13 of the Decree of 1852, the State representative in the 
Region, in addition to any other penalties, is authorized to suspend for a 
maximum period of three months the rights and privileges of masters of 
fishing vessels or fishing authorizations in respect of fishing vessels having 
violated any provisions of articles 6, 7, or 8 of the Decree of 1852. Decisions 
under article 13 are taken after consultation with a disciplinaty' counsel. A 
notice is served on the accused who may respond in writing within two 
months of notification. The decision may be appealed to the administrative 
tribunal, which, for decisions taken under article 13, is expressly authorized 
to substitute its judgment for the executive authority’s decision. Under article 
13-1 of the Decree of 1852, the executive authority may, in addition to any 
penal sanctions, impose a monetart' penalty or suspend or withdraw a fishing 
authorization. An infringement notice providing for the factual basis of the 
allegation and explaining the procedure available is served on the accused. 
He may, within two months of notification, present his defence in writing 
and request a hearing in front of the executit'e authority. The decision is 
appealable to the administrative tribunal, w'hich, in this case, is only 
competent to review the legality' of the decision. 
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2.2.4 Out-of-court .settlement 

In many of the countries reviewed for the purpose of this study, it appears 
that out-of-court settlement is one of the processes used by executive 
authorities to enforce fisheries laws and regulations. The primary purpose for 
settling out of court is to avoid judicial action (pnjtracted and costiy judicial 
proceedings) and the moral stigma attached to it (criminal record)”*. This 
process also allows the fisheries authority' to tailor the sanction to a particular 
case (better than could be done by a court). Adv'antages of out-of-court 
settlement include swifter decision and greater effectiveness which in turn 
have the effect of strengthening the authority' of the enforcement officers. 

In countries of the civil law tradition, France and those francophone African 
countries, which have inherited the French legal system, have adopted 
specific provisions providing for a transactional procedure. They present the 
following common elements: 

■ the power to propose a transaction lies with the executive 
authority', usually the Minister or the person designated by him. In 
France and Morocco'”, however, the competent authority' varies in 
relation to the seriousness of the violation committed as reflected 
in the level of the fine. In Senegal, the Minister or his 
representative is competent to settle any violation under the 
fisheries law except those concerning artisanal fisheries. More 
recendy adopted fisheries laws often prov'ide for the establishment 
of consultative commissions to assist the settling authority. 
Examples of such commissions can be found in Mauritania, 
Senegal, Republic of the Congo, Cameroon and Guinea. In 
Senegal, the consultative commission, after heating the offender, 
proposes a monetary' sanction to the Minister, who may approv'e or 
disapprove it. If he disapproves the proposal made by the 
commission, he may change it without having to consult again with 
the commission or having to disclose the reasons underlying his 
decision. 


Although it docs not result in the violator having a criminal record, out-of-court 
settlement counts as a first offence for the purpose of determining repeat of offences in 
sev'eral francophone African countries such as Mauritania, Senegal or Guinea. 

See Dahir portant loi n” 1-73-255 du 23 novembre 1973 formant rcglcment sur la 
pechc mantime tel ijue modifie et complete. 
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Two approaches have been taken for initiating a transactional 
procedure. In countries such as Senegal, Republic of the Congo 
and Guinea, a transaction can be proposed to deal with any p'pe of 
violations, regardless of their seriousness. In other countries, 
restrictions apply particularly with respect to very serious offences 
and repetition of offences. In Mauritania, for example, no 
transactional procedure can be proposed for tiolations concerning 
violence against, or interference with any action of, an enforcement 
officer, or destruction or concealment of evidence of a violation. 
In addition, tliere cannot be any transaction in case of repeat of 
offences. Similar provisions have been adopted in Madagascar, 
except that violations concerning the destruction or concealment 
of any evidence of a vitdation can be dealt with through 
transaction. In b'rance, a transaction is viewed as a measure of 
leniency towards the offender and therefore is not suitable for very 
serious offences. However, the law does not expressly exclude any 
violation from the scope of the transaction and leave it up to the 
executiv'e authority, taking into account the local context and the 
previous conduct of the offender, to determine whether or not to 
initiate a transactional procedure. In case of repetition of offences, 
a transaction should not be an option. Howev'cr, an exception to 
the rule can be made, should such action, in view of the local 
context, be warranted. Lastly, in Senegal and Guinea, no 
transaction can be proposed if legal action seeking compensator)' 
damages has been brought against the offender. 

In recent legislation, a transaction can only take place prior to 
judgment, in other words prior to any judicial proceedings or 
during such proceedings. This is a departure from earlier legislation 
which allowed initiation of transactional procedure at any time, 
including after judgment. In this regard, the Moroccan fisheries 
legislation of 1973, still in force, provides for transaction before 
and after judgment. This law is under review and such provision is 
likely to be modified soon. 

Generally, the administrative monetary penalty to be paid should 
not be less than the minimum specified fine for the offence, e.g. 
Republic of the Congo, Senegal, Morocco and Mauritania. Other 
provisions specifying that the administrative monetaiy penalty 
should not exceed the maximum specified fine can also be found 
in fisheries laws of other countries such as Guinea and Madagascar. 
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France takes a more lenient approach and makes a transactional 
procedure more attractive as the sum of money to be paid may not 
be less than one third of the minimum specified fine for the 
offence. An element of flexibilit)’ has been built in the law as the 
competent authority may augment the lower level of money to be 
paid in relation to the seriousness of the violation. 

■ The executive authority is usually empowered to take additional 
measures, such as the confiscation of catches, gear and any other 
equipment used in the commission of the offence. In Madagascar, 
the Minister may also order the withdrawal of the fishing licence 
held by the offender. 

■ Failure to pay within the prescribed period results in the 
transactional procedure being null and void, in which case the 
matter should revert immediately to the court of competent 
jurisdiction (e.g. Congo, Guinea, Mauritania, Madagascar, France). 

■ Payment of the transactional fine implies admission of having 
committed the offence. As a consequence, some fisheries laws, 
such as in Guinea, Senegal, Mauritania and Madagascar, provide 
that such payment counts as a first violation with respect to 
repetition of offences. 

■ Timely payment of the transactional fine excludes the matter 
further being dealt with afterwards by the court. 

It is noteworthy to mention that the French law is the only one to subject 
the transactional proposal to the approval of the public prosecutor. Indeed, 
no legislation of francophone African countries studied in this paper provide 
for similar mechanisms. I^ck of appropriate safeguards to ensure 
consistency, transparenq- and fairness in decision-making may lead to 
arbitrar)' decisions. This is particularly true in some African countries where 
lack of trust in the judicial system has resulted in the transactional procedure 
replacing judicial proceedings. 

The provisions establishing a transactional procedure are comparable with 
the provisions on "the compounding of offences" that can be found in 
fisheries legislation of countries with common law' tradition, such as Kenya, 
Seychelles, Sri Lanka and Malaysia. Similarly, the executive authority, 
generally the Minister or the Director of Fisheries, is vested with the power 
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to compound an offence by accepting a sum of money from the offender if 
it is believed that an offence has been committed. The amount of fine that 
can be imposed is set in relation to the level of fine specified in the law. It 
may not exceed the maximum fine specified for the offence, such as in 
Seychelles and Kenya, whereas it may not be less than one fifth of the 
maximum specified fine for the offence in Sri Lanka. Malaysia combines the 
two approaches by setting a minimum and maximum amount of fine. In 
both Seychelles and Kenya, two prerequisites must be met prior to 
compounding an offence. The offender must admit having committed the 
offence and must agree in writing to its being dealt with through 
compounding. WTiile any offence may be compounded in both Seychelles 
and Kenya, exclusions are protdded for under both the fisheries legislation of 
Malaysia and Sri Lanka. In Sri I^nka, it is further required that the 
Magistrate’s Court be notified of any compounding of an offence under the 
fisheries legislation. Unlike a transaction which precludes further judicial 
proceedings, the compounding of an offence has a lesser effect as it is 
considered a good defence in both Seychelles and Kenya, provided that 
evidence of compounding can be shown. The Malaysian fisheries law is silent 
on this issue, which suggests that legal action can be taken. In Sri Lanka, 
however, the compounding of an offence has the effect of an acquittal. 

In the U.S., NOAA’s regulations and policies authorize settlement by mutual 
agreement of the parties at any stage in the proceedings, even after a hearing 
has been held or an initial decision rendered by the Administrative Law 
Judge. Eventually, more than 90% of NOAA’s cases settle. VCTien parties 
setde, rather than litigate a case, NOAA can agree to setdement conations 
well beyond those specifically authorized by statute. NOAA tries to fashion a 
sanction that is meaningful and tailored to a particular case. Often creative 
solutions are driven by a lack of money on the part of the offender but can 
also occur because monetarj' relief is not seen as the most meaningful. 
Sometimes, educarit)n or other methods are seen as far more effective. 
NOA.,\ has used a variety of conditions in its setdements, including such 
things as; 

public service videos, advertisements in newspapers or trade 
publications taken out by violators where the violator explains to his 
peers what he has done wrong and tries to help them benefit from 
his mistakes; 

community service in a task related to the violation; 

installation and use of v’essel monitoring systems where it is not 

otherwise required; 
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sale of vessels; and 
pennanent surrender of permit. 

Besides systems of compromise settlements, other enforcement measures are 
used to avoid criminal prosecution. They include summary administrative 
proceedings and infringement notices. Examples of the former can be found 
in the fisheries laws of Papua New Guinea and the Marshall Islands and 
examples of the latter in the fisheries laws of Malta and Argentina (see 
review of the fisheries laws of these countries above). These enforcement 
systems, which require admission of the violation by the offender, present 
similar features to those characterizing the transactional procedure and 
compounding of offences. Such systems may apply to any t\pes of offences 
(c.g. the Marshall Islands or Papua New Guinea), or to certain t)pes of 
offences only (e.g. minor offences in Malta). As in a transactional procedure 
and compounding of offences, failure by the offender to pay the 
administrative penalty within the prescribed period can result in court 
proceedings. 

2.2.5 \XThy use administrative sanctions? 

The debate on the use of administrative sanctions in fisheries law in 
jurisdiction other than the U.S. is limited. 1 lowever, as mentioned above, the 
issue has been raised in recent European Commission reports and 
communications. In 2001, the European Commission issued a 
Communication to the Council of Ministers and the European Parliament 
concluding that: "For constitutional or historical reasons some Member 
States apply an administrative procedure, and others a criminal one. Even if 
the choice of procedure belongs to the Member State as a prerogative of 
sovereigntv’, experience in other economic fields has shown that the most 
effective prtKedure is not necessarily the one, which imposes criminal 
sanctions. Some reflection on this issue is therefore required"*." Recognizing 
that the level of compliance with European fisheries regulations is not 
adequate to achieve the goals of the EU common fisheries policy and noting 
that administrative enforcement systems may prove more effective than 
traditional criminal ones, the EU Commissitin encourages Member States to 
seek new solutions, using administrative sanctions, for improving 
enforcement in fisheries law. 


"* European Commission, Communication from the (Commission to the (Council and 
the European Parliament, COM(2001) 650 final, 12 December 2001. 
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One obvious argument for the use of administrative sanctions is to avoid the 
lengthy process that characterizes establishment of liability before imposing 
sanctions in cnminal prcKcedings. In addidon, use of administrative 
sanctions is a less expensive way of enforcing requirements as the cost of 
judicial proceedings is often prohibitive. 

One of the main criticisms for the use of criminal sanctions in fisheries laws 
is that the economic losses to the country arising from illegal fishing 
activities are unaccounted for. Criminal sanctions are indeed not profit and 
revenue driven. Therefore, it can be argued that by involving persons 
(fisheries enforcement officers) who know the industry- in adjudication, as is 
done in the U.S., more realistic and appropriate penalties are likely to be 
imposed on the offender. This point is particularly important in developing 
countries where the judiciary may not have the necessary' resources (lack of 
financial means, shortage of judges;) and adequate knowledge (especially in 
countries where fisheries is not a governmental priority) to prosecute 
fisheries cases. 

Another argument for the use of administrative sanctions is that, in a 
criminal proceeding, there is no opportunity’ for settlement. In some 
countries of the common law tradition, the only form of settlement may be 
plea bargaining where the prosecutor could opt to prosecute the offender for 
a lesser offence or seek a lesser penalty if the defendant agrees to plead 
guilty. Such argument is even more potent in certain countries of civil law 
tradititjn, such as France, where plea bargaining is a foreign concept and 
therefore there exists no possibility’ to settle in a criminal proceeding. 

Avoiding the moral stigma that is attached to criminal sanctions and thus the 
consequences that the existence of a criminal record may have on the 
offender’s life was an argument put forward for the use of the transaction in 
France. In other countries such as in the United Kingdom, this argument 
was dismissed as it was argued that the systematic use of criminal sanctions 
has become so common that the moral stigma that it carries has lost its 
deterrent effect. A similar view was expressed in Papua New Guinea"’. 


See Kucmlangan, B., A Discussion Paper on Administrative Penalties as Alternative 
Sanction for Natural Resources I .aw Enforcement in Papua New Guinea, (FAO) 
unpublished paper. The author mentions that "the moral stigma issue may even have less 
effect if the fact that former criminals are carrying normal business is any indication". 
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3. STEPS TO FOLLOW FOR THE INTRODUCTION OF 
ADMINISTRATIVE SANCTIONS IN FISHERIES LAW 

The purpose of this chapter is to provide lawmakers with some general 
guidelines for the drafting of legal provisions enabling the use of 
administrative sanctions in fisheries law. It attempts to identify the issues 
that need to be addressed and briefly discusses the various options that can 
be chosen from. 

3.1 Scope 

Determining the scope of application of administrative sanctions is the first 
question to be answered by lawmakers. Can they be imposed on any kind of 
offences (ranging from minor to very- serious) or only to certain types of 
offences (e.g. minor offences)? Is there any exception to a rule of general 
application (e.g. violence against an enforcement fisheries officer is generaUy 
treated as a criminal violation regardless of the type of enforcement system 
that has been chosen)? Clear-cut language precisely specifying the offences 
or types of offences to which administrative sanctions can be imposed must 
be insetted in the law so as to avoid any problem of interpretation at the 
implementation stage. 

3.2 Executive authority 

As already mentioned above, the main distinguishing feature of an 
administrative sanction is that, at least in the first instance, the decision to 
impose an administrative sanction lies with an executive authority instead of 
a court. Therefore, the law must determine the nature of the executive 
authority in which such power is vested (whether it is the Minister, the 
Director, or any other authority) and specify whether, and subject to which 
conditions, it can be delegated. The nature of the executive authority may 
vary’ in relation to the types of riolations or the level of fines, or to the 
State’s structure (e.g. in some federal states, there could be power-sharing 
arrangements). 

3.3 Types 

The various types of administrative sanctions that can be inflicted by the 
executive authority must be defined in the law. They can take different 
forms, inter alia, monetary’ penalty’, su.spension or revocation of a fishing 
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authorization, loss of fishing quota, and confiscation of catches, gear, 
equipment and vessel. In addition to the different forms of administrative 
sanctions that can be imposed, the law may also determine the conditions or 
triggering factors that will enable the executive authority to inflict specific 
t)pes of sanctions. For example, the law may list the various types of 
violations that may be punished by suspension or revocation of fishing 
authorization. The purpose of including such provisions in the law is two- 
fold: first, it is designed to have a deterrent effect on potential offenders 
who, by knowing what is at stake if they willingly decide to infringe the law, 
may conclude that it is not worth taking the risk; and, second, it allows 
lawmakers to grade sanctions in relation to the seriousness of the violation 
and by the same token to limit the executive authority'’s discretionary’ power. 
Guidelines may also be drawn up to assist the executive authority’ in 
determining the level of sanction to be imposed (see section 3.5 below). 

3.4 Processes 

It is crucial that the law provides for the different processes (e.g. transaction, 
compounding of offences, infringement notice, summary’ administrative 
proceedings) that arc to be used to impose administrative sanctions and 
spells out the rules of procedure governing every step in the process (notice, 
hearing, written statement, decision, rules of evidence, time frame, appeal, 
judicial re\"iew). Devising clear and comprehensive rules of procedure is 
critical to guarantee any person’s constitutional rights and to ensure 
consistency, transparency and fairness in the decision-making process leading 
to the imposition of administrative sanctions. Whether such rules are to be 
laid out in the fisheries legislation or in a separate piece of legislation dealing 
specifically with administrative rules of procedure (e.g. APA in the U.S.) is of 
little importance. VCliat matters is that such rules exist and are sufficiendy 
detailed and precise to achieve their goal. In francophone African countries, 
rules of procedure governing transactions found in fisheries legislation 
(which are usually not supplemented by subsidiary legislation) are often too 
sketchy. As a result, the transactional procedure often lacks of transparency 
and may at times lead to the taking of arbitrary decisions. This example 
shows that it is critical that lawmakers be very’ careful in drafting provisions 
of a procedural nature and that they ensure that appropriate safeguards are 
built in the law. Issues to be addressed include: 

discretionary power : the question here is to determine whether the 
discretionary power enjoyed by the executive authority should be 
restricted to the purpose of imposing administrative sanctions. For 
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example, should the Minister be allowed to dismiss the proposal of 
an administrative sanction made by a consultative commission or 
panel by substituting his own decision without referring the matter 
back to that commission and without explaining the reasons of his 
decision? 

reasons underhing a decisittn taken by an executive authorin' : what 
is to be specified here is under which circumstances or conditions or 
for which t)'pes of decision should an executive authority be 
required to state the reasons of his decision. In France, for instance, 
any administrative decision resulting in the denial or the restriction 
of a natural or legal person’s right (e.g. suspension or revocation of a 
fishing authorization) must contain the reasons that decision.. This 
requirement is designed to protect the rights of natural and legal 
persons against arbitrar}' or unjustified decision by an executive 
authority. 

a pproval by an external body : what is to be determined here is 
whether the decision to initiate administrative proceedings should be 
left to the full discretion of the executive authority or be subject to 
the approval of the public prosecutor or Attorney General as is 
already done in several countries, including France, the Marshall 
Islands and Papua New Guinea. Such a measure enables the 
department responsible for justice to exercise some control over the 
use of judicial power by the executive. 

3.5 Assessment of administrative sanctions 

To achieve consistency and fairness in the process of meting out 
administrative sanctions, it is important that guidelines designed to assist the 
executive authority in assessing the administrative sanction to be imposed be 
devised. These guidelines should, on the one hand, help the executive 
authority determine the level of fines to be inflicted and, on the other, list the 
kind of additional measures that can be imposed in relation to the t)-pe of the 
violation that has been committed (e.g. sanction schedule used by NOAA in 
the U.S., guidelines provided for the use of transaction in France). 
Guidelines should be flexible and adaptive instruments so as to enable the 
executive authority to fashion the administrative sanction to a particular case 
and to respond to emergency situations. They should therefore be taken in a 
form that allows easy and swift modification. Mitigating and aggrav'ating 
factors or circumstances to be considered to determine the level of sanction 
to be inflicted may also be spelled out in the guidelines (impact of the 
violation on the fishety' resources, previous conduct of violators etc.). 
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3.6 Appeal/judicial review 

Any person who is aggrieved by a decision taken by an executive authttrit)' 
should be able to contest the decision before a court of competent 
jurisdiction or appeal it to a higher administrative authorin’. VCTiere an 
internal administrative appeal procedure has been provided for under the 
law, relevant provisions should at least designate the authorin’ to whom the 
appeal should be lodged, set the time frame within which action can be 
taken, provide for a hearing or an exchange of written statements, specify the 
kintl of measure that the executive authorit)' may take and determine 
whether such decision is final or can be further appealed. Judicial review of 
an executive authority’s decision is subject to applicable rules of procedure 
before the court of competent jurisdiction. 
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CONCLUSION 

The prime purpose of this study has been to examine the use of 
administrative systems for dealing with fisheries offences, drawing examples 
from a diverse range of countries and from different legal systems. The study 
was itself undertaken against the background of the call in the IPOA-IUU 
for States to consider the "adoption of a ciiit sanction regime hosed on an 
administrative penalp) scheme"'^ which has made the study especially timely. 

Most countries have established dual enforcement systems, utilizing criminal 
and civil administrative systems to deal with the many t)-pes of fisheries 
violations. Even countries which traditionally rely primarily on a criminal 
enforcement system will often complement this system by providing for the 
use of administrative penalties to sanction certain npes of fisheries 
violations. Some countries, in particular the U.S., have made extensive use of 
administrative enforcement in fisheries. This system has proved effective and 
flexible. The U.S. example shows that a system of administrative 
enforcement may be a viable alternative to a criminal enforcement system in 
fisheries. 

A second purpose has been to protide countries considering the 
introduction of such systems witli a starting point in their enquiry' and to 
alert them to the range of issues that they need to take into account. In the 
EU, a new trend pointing in the direction of an extended use of 
administrative sanctions in fisheries may be emerging as the Commission of 
the European Union in a recent Communication is recommending that its 
members to give serious thought to this issue. 

As can be seen from the study there are many different ways of establishing 
a scheme of administrative sanctions. They can thus be fashioned in many 
ways to achieve the intended objectives, and they deserve serious 
consideration as a means of extending the effectiveness of governmental law 
enforcement programmemes. The value of such schemes can range from 
providing an alternative mechanism to the more cumbersome criminal 
procedures found in most countries. 

Additionally, such schemes can provide an alternative approach altogether 
for countries which might lack the resources to tackle lUU fishing through 
more traditional judicial methods. For such countries, provided that the basic 
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safeguards governing the rights of indisiduals arc incorporated into the 
system, going down the path of an administrative penalty' scheme could well 
prove to be both economically and legally cost effective. In addition, they 
can pnmde a speedy means of dealing with lUU fishing, with only limited 
administrative resources required for its administration. 
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Fisheries law enforcement, from investigation to judgement, continues to be an 
expensive and lengthy process in many jurisdictions. Many coun^es - particulaHy 
developing countries - experience such a significant backlog of pending trials for 
conventional criminaJ offices chat dealing wid) fisheries offences is not a priority. 

This study suggests considering the use of administrative sanctions as a direct 
response to the problem and examines the administrative systems for dealing with 
fisheries offences in a diverse range of countries from different legal systems. It is 
intended to assist states in identifying the issues they need to cake into account 
when considering the adoption of such a scheme. It is expeaed that the study will 
be especially valuable to developing states seeking to adopt a cost effective means 
of dealing with illegal, unreported and unregulated fishing, but which nonetheless 
wish to ensure that the basic individual rights of the accused are protected. 


